
Investigation

Commission sends statement of objections to 
suspected participants in electrolytic capacitors 
cartel
The Commission has informed ten manufacturers 
of electrolytic capacitors that it suspects them of 
having participated in a cartel. Electrolytic capacitors 
are used in virtually all electronic products. The 
Commission has concerns that, from at least 1997 
to 2014, ten Asian manufacturers of electrolytic 
capacitors met in a range of multilateral meetings 
in Japan to discuss future market trends, prices and 
specific customer information. Additional discussions 
appear to have taken place in Europe with the 
European subsidiary of a Japanese company.

Decision

ECJ judgment confirming cartel facilitator’s 
liability
The ECJ recently upheld an earlier General Court 
judgment and thereby a Commission decision of 
2009 to hold AC Treuhand liable for facilitating 
cartels. AC Treuhand, a consultancy firm, was 
remunerated by suppliers inter alia for organising 
regular cartel meetings at its Zurich premises. 
It attended and actively participated in the 
meetings, collected and supplied sales data to the 
participants, monitored the implementation of the 
agreements, offered to act as a moderator in case of 
disagreements between them and encouraged them 
to find compromises. This is a landmark judgment 
since this is the first time the ECJ ruled on the so 
called “facilitation” of cartels. The ECJ confirmed that 
the Commission was entitled to fix the fine as a lump 
sum instead of using the value of sales as a basis for 
setting the fine. AC Treuhand was not active on the 
relevant markets and therefore, did not have any sales 
in those markets.

ECJ ruling provides guidance on retroactive 
rebate schemes
The ECJ recently handed down its ruling on whether 
Post Danmark’s retroactive rebate scheme breached 
anti-trust legislation, providing guidance as to the 
factors to be considered in a case of this nature. Post 
Danmark was responsible for the one-day delivery 
universal postal service, including bulk mail. Post 
Danmark implemented a rebate scheme in relation 
to direct advertising mail in 2003 which applied 
to mailings from customers in batches of at least 
3,000 copies at a time. The rebates available applied 
equally to all customers. Estimates of the volumes 
that customers would mail were provided to Post 
Danmark at the start of the year, with the rebate for 
the whole year being retroactively calculated on the 
basis of the actual mailings. This case was referred to 
the ECJ in order to consider questions relating to the 
assessment of Post Danmark’s rebate scheme under 
Article 102 TFEU. The ECJ considered the application 
of the “as-efficient-competitor” test, whereby the 
relevant scheme is compared to one maintained by 
an equally efficient competitor to identify whether a 
rival with the same costs could have offered the same 
rebates, but concluded that it was not necessary to 
apply this test in coming to a conclusion on the abuse 
of dominance. It clarified that this test should be seen 
as just one tool for assessing abuse of a dominant 
position in relation to a rebate scheme.
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EU Policies and Guidance

EU Commission Consultation
The European Commission is consulting stakeholders on 
how to empower national competition authorities (NCAs) to 
be more effective enforcers. A consultation period from 4 
November 2015 until 12 February 2016 is being held in order 
to address some of the difficulties encountered by NCAs. 
While EU law (Regulation 1/2003) gave NCAs the competence 
to apply the EU competition rules, it did not tackle the means 
and instruments by which NCAs apply those rules.

The Commission would like to gather views on how to ensure 
that NCAs:

 – can act independently when enforcing EU competition 
rules and have the resources and staff needed to do their 
work

 – have an adequate competition toolbox to detect and tackle 
infringements

 – can impose effective fines on companies which break the 
rules

 – have leniency programmes, which encourage companies 
to come forward with evidence of illegal cartels, that work 
effectively across Europe

News (Ireland)

Commission inquiry regarding building of homes  
by NAMA
It has been reported recently in the Irish press that the 
European Commission has begun an inquiry into the Irish 
government’s plans for NAMA to build 20,000 homes by 2020 
as the plan may contravene competition guidelines.

The press report notes that the European Commission has 
written to the Irish government seeking further information 
on the proposals to finance homebuilding to tackle the 
housing crisis. The report goes on to say that the scheme is to 
be funded by €4.5 billion from NAMA’s reserves.

CRH takes action against CCPC
It has been reported recently in the Irish press that Ireland’s 
largest company, CRH, is taking an action against the CCPC. 
The press report notes that the proceedings relate to a dawn 
raid carried out on CRH subsidiary, Irish Cement, earlier this 
year. The press report notes that the raid related to an alleged 
abuse of a dominant position by Irish Cement and that CRH 
allege that documents unrelated to Irish Cement and outside 
the scope of the investigation have been taken from their 
premises during the raid. The press report goes on to note 
that CRH are seeking to have these documents returned.

Practice Note

What is a statement of objections?
A statement of objections is a formal step in Commission 
investigations into suspected violations of EU anti-trust rules. 
The Commission informs the parties concerned in writing 
of the objections raised against them and the parties can 
examine the documents in the Commission’s investigation 
file, reply in writing and request an oral hearing to present 
their comments on the case before representatives of the 
Commission and NCAs.

If, after the parties have exercised their rights of defence, the 
Commission concludes that there is sufficient evidence of an 
infringement, it can adopt a decision prohibiting the conduct 
and imposing a fine of up to 10% of a company’s annual 
worldwide turnover.
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