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Decisions 

Scania fined €880 million for participating in 
trucks cartel

The European Commission has found that Scania 
broke EU anti-trust rules by colluding for 14 years 
with five other truck manufacturers.

In July 2016, the Commission reached a settlement 
decision concerning the trucks cartel with MAN, 
DAF, Daimler, Iveco and Volvo/Renault. Scania 
decided not to settle this cartel case with the 
Commission.

The Commission’s investigation revealed that Scania, 
as a producer of heavy trucks, had engaged in a 
cartel relating to:

 – co-ordinating prices at “gross list” level for 
medium (weighing between 6 to 16 tons) and 
heavy (weighing over 16 tons) trucks in the EEA. 
The “gross list” price level relates to the factory 
price of trucks, as set by each manufacturer;

 – the timing for the introduction of emission 
technologies for medium and heavy trucks to 
comply with European emissions standards; and

 – the passing on to customers of the costs for the 
emissions technologies.

Austria Asphalt and full-function joint ventures

On 7 September 2017, the European Court of Justice 
issued its preliminary ruling in the Austria Asphalt 
case (Case-248/16). This case involved Austria 
Asphalt and Teerag Asdag incorporating a company 
which would acquire the Mürzzuschlag asphalt 
plant (which is currently owned by Teerag Asdag). 
It is intended that Austria Asphalt will hold 50% of 
the share capital in the asphalt plant and exercise, 
jointly with Teerag Asdag, the control of the asphalt 
plant. Most of the production of the asphalt plant is 
intended to be used by the two groups controlling it.

The Court clarified that Article 3 of the EU Merger 
Regulation must be interpreted as meaning that a 
concentration is deemed to arise upon a change 
in the form of control of an existing undertaking, 
which, previously exclusive, becomes joint, only 
if the joint venture created by such a transaction 
performs on a lasting basis all the functions of an 
autonomous economic entity.

Intel judgment and exclusivity rebates

The Court of Justice has handed down its judgment 
in the Intel case. It has set aside the General Court’s 
judgment that upheld a fine of €1.06 billion and 
has sent the case back to the General Court to re-
examine whether the rebates at issue are capable 
of restricting competition. The General Court had 
considered that the rebates at issue were inherently 
anti-competitive and that it was, therefore, not 
necessary to consider all the circumstances of the 
case in order to determine whether the conduct 
was capable of restricting competition in a 
particular market. The Court of Justice has stated 
that the General Court must examine whether 
the Commission correctly applied the “as efficient 
competitor test”.

State Aid

Commission approves German rescue aid to  
Air Berlin

The Commission has endorsed, under EU State 
Aid rules, Germany’s plans to grant Air Berlin a 
temporary €150 million bridging loan. The measure 
will allow for the orderly wind-down of the 
insolvent airline, Air Berlin, without unduly distorting 
competition. 

Germany’s proposed bridging loan resulted from 
Etihad, Air Berlin’s main shareholder, withdrawing its 
financial backing for the loss-making company.

The purpose of the loan is to allow Air Berlin to 
continue operations in the coming months, with the 
aim of maintaining its services while it concludes 
ongoing negotiations to sell its assets. At the end 
of the process, Air Berlin is expected to cease 
operating and exit the market.

Rescue and restructuring aid are among the most 
distortive types of State Aid and can only be granted 
to companies once they have exhausted all other 
market options. Rescue and restructuring aid allows 
Member States to support companies in difficulties, 
provided that the public support measures are 
limited in time and scope and contribute to an 
objective of common interest.
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The Commission has taken account of the fact that:

 – the loan will be paid out in instalments under stringent 
conditions. In particular, Air Berlin has to demonstrate its 
liquidity needs on a weekly basis and new instalments will 
only be paid when all existing liquidity has been used

 – Germany committed to ensure that either the loan will be 
fully repaid, or Germany will submit a winding down plan 
for Air Berlin.

The Commission therefore concluded that the measure is 
compatible with EU State Aid rules.

Commission endorses four support schemes regarding 
renewable energy in France

The Commission has approved four schemes to support 
electricity production from onshore wind and solar on 
buildings and on the ground in France under EU State Aid 
rules. The schemes will allow France to develop over seven 
additional gigawatts in renewable energy.

These measures will help France achieve its 2020 target of 
producing 23% of its energy needs from renewable sources.

The onshore wind scheme has a provisional budget of €188 
million per year and the two solar schemes have a provisional 
budget of €232 million per year. The last scheme will support 
both onshore wind and solar installations, with a provisional 
budget of €6 million per year. The beneficiaries of the aid will 
be selected through tenders to be organised between 2017 
and 2010.

Operator of Polish motorway to repay around €210 
million to Polish State

The Commission has concluded that Autostrada Wielkopolska 
S.A. (“AWSA”), the operator of the Polish A2 motorway, 
was overcompensated for a change in Polish law on toll 
motorways, in breach of EU State Aid rules.

Poland notified the Commission in August 2012 that it had 
overcompensated AWSA for loss in revenue resulting from a 
change in national legislation on toll motorways.

In particular, it related to a change in Polish law, introduced 
in 2005, to exempt heavy goods vehicles with a valid vignette 
from the obligation to pay motorway tolls. Before the change 
was introduced, heavy goods vehicles had been liable to pay 
both motorway tolls and a lump-sum vignette fee. 

Polish authorities decided to compensate motorway 
operators for their resulting loss in revenue. This 
compensation was agreed with each motorway operator 
individually.

In the case of AWSA, an outdated study on traffic and 
revenues was used. Instead of using the most up-to-date 
study from 2004, AWSA relied on a study from 1999. The 1999 
study had estimated a significantly higher level of traffic and 
revenue and thus led to higher expected profitability.

The difference between the compensation actually paid and 
the estimates based on the updated 2004 figures amounted 
to an undue economic advantage to AWSA, in breach of EU 
State Aid rules. 

Practice Note

Merger control and financial institutions 

For the purposes of calculating the turnover of financial 
institutions for merger control purposes, the following items 
should be included:

(i) interest income and similar income

(ii) income from securities:

– income from shares and other variable yield securities

– income from participating interests

– income from shares in affiliated undertakings.

(iii) commissions receivable

(iv) net profit on financial operations

(v) other operating income.

Merger Determination

TOP/KEC

This transaction involved the acquisition by Tedcastles Oil 
Products Unlimited Company of two retail motor fuel service 
stations and associated forecourt convenience stores, located 
in Cork.

The CCPC considered that there were no reasons to depart 
from its previous approach to market definition in relation to 
the retail sale of motor fuels and the operation of associated 
forecourt convenience stores. In previous determinations, the 
CCPC had adopted the approach that there are potential local 
markets in relation to the retail sale of motor fuels and the 
operation of associated forecourt convenience stores (being 
a radius of 3.2km from a retail motor fuel service station in an 
urban location and a radius of 8km in a rural location). 

While the target assets were located in a rural setting 
and therefore a catchment area with a radius of 8km was 
assessed, Tedcastles didn’t own or operate any retail motor 
fuel service stations and associated forecourt convenience 
stores within an 8km radius of any of the target assets. 

In the end, the CCPC concluded that the proposed 
transaction would not substantially lessen competition in any 
market for goods or services in the State.


