
Investigation

Commission investigates Czech railway 
incumbent 

The Commisison has opened an investigation to 
assess whether the Czech railway incumbent České 
dráhy, a.s. (“CD”) charged prices below cost with the 
aim of shutting out competition in rail passenger 
transport services, in breach of EU anti-trust rules.

CD is the main railway operator in the Czech 
Republic. Until 2011 it was the only rail company 
active on the Prague – Ostrava route. After the market 
entries of competing rail passenger companies 
RegioJet in 2011 and LEO Express in 2012 on the 
Prague – Ostrava route, CD significantly decreased 
the prices it charged to passengers on the route. The 
Commission has concerns that CD may have charged 
prices that are so low that it could not cover the costs 
of the service.

Decisions

Hungarian advertisement tax breaches  
State Aid rules

The Commission has found that the Hungarian 
advertisement tax is in breach of State Aid rules 
because its progressive tax rates grant a selective 
advantage to certain companies. It also unduly 
favoured companies that did not make a profit in 2013 
by allowing them to pay less tax.

Under Hungary’s 2014 Advertisement Tax Act 
(the “2014 Act”), companies were taxed at a 
rate depending on their advertisement turnover. 
Companies with a higher advertisement turnover 
were subject to significantly higher, progressive tax 
rates, ranging from 0% to 50%.

In a tax system based on a single rate, smaller 
companies would in any event pay less tax than 
their larger competitors, because they have a 
smaller advertisement turnover. However, due to 
the progressive rates in the 2014 Act, companies 
with a low advertisement turnover were liable to 
pay substantially less advertisement tax, even in 
proportion to their advertisement turnover, than 
companies with a higher advertisement turnover.

The provision in the 2014 Act on the possibility to 
deduct losses carried forward also unduly favoured 
certain companies. It was restricted to companies that 
made no profits in 2013.

When the Commission opened the in-depth 
investigation, it asked Hungary to suspend the 
application of the tax. Hungary suspended the tax 
but implemented an amended version, without 
notifying it to or consulting the Commission. The 
amended advertisement tax did not fully address the 
Commission’s concerns.

Commission orders recovery of incompatible 
State Aid from Ryanair and Tuifly

The Commission has assessed bilateral agreements 
between Kärntner Flughafen Betriebsgesellschaft 
(“KFBG”), the airport operator at Klagenenfort airport 
in Austria, and various airlines. Those arrangements 
typically set the level of airport charges to be paid 
in respect of specific routes for a given period, on 
top of discounts available under the scheme, and in 
certain cases provided that the airlines would carry 
out marketing services for KFBG in exchange for 
remuneration. The Commission found that:

 – the terms of the agreement concluded between 
KFBG and Austrian Airlines and Air Berlin, would 
have been acceptable to a profit-driven airport 
manager and therefore involved no State Aid

 – airport services and marketing agreements 
concluded with Ryanair, Tuifly and HLX could 
not have been expected to generate more 
revenues than additional costs. As no profit-
driven airport manager would have concluded 
such loss-making agreements, they amounted to 
State Aid to the airlines. The agreements simply 
reduce the operating costs of the airlines, without 
contributing to common transport objectives. The 
amounts of incompatible State Aid are estimated at 
approximately €2 million for Ryanair, €1.1 million for 
Tuifly and €9.6 million for HLX
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Appeal

Telefónica appeals General Court’s non-compete judgment

On 11 September, Telefónica SA brought an appeal against the 
General Court’s judgment regarding its non-compete clause 
with Portugal Telecom.

The General Court had confirmed the unlawfulness of 
the non-compete clause between Portugal Telecom and 
Telefónica in connection with Telefónica’s acquisition of the 
Brazilian mobile operator, Vivo Participacoes (“Vivo”).

PT (formerly Portugal Telecom) is the primary 
telecommunications operator in Portugal. Telefónica is the 
primary telecommunications operator in Spain.

Under the non-compete, the parties undertook “… to refrain 
from participating or investing … in any project falling within 
the telecommunications sector … which is liable to be in 
competition with the other company on the Iberian market”.

In 2013, the Commission imposed fines on Telefónica and PT 
of €66,894,000 and €12,290,000 respectively.

Practice note

Exemption for intra-group mergers/acquisitions

For group companies, there is an exemption in the 
Competition Act 2002, as amended (the “Act”) for intra-group 
mergers/aquisitions.

Section 16(6)(b) of the Act provides that a merger or 
acquisition will not be deemed to occur if “all of the 
undertakings involved in the merger or acquisition are, 
directly or indirectly, under the control of the same 
undertaking”.

Merger determination

Irish Property QIAIF/Three Hotels

This CCPC determination involved the acquisition by 
Irish Property QIAIF plc of certain assets of Allengage 
Developments Limited and sole control of Aston Quay 
Property Limited, Riverfront Hotels Limited and Okinawa 
Limited. Irish Property QIAIF plc is an Irish-domiciled fund 
which is wholly-owned by Irish Holdings II LLC (“Irish 
Holdings”).

The transaction involved the acquisition of assets and 
undertakings which operated as the following three hotels:

 – The Morgan Hotel in Dublin city centre (4 star).

 – The Spencer Hotel in Dublin city centre (4 star).

 – The Beacon Hotel in Sandyford, Co. Dublin (4 star).

(the “Target Hotels”).

There was a horizontal overlap between the parties’ activities 
in the State since both Irish Holdings and the Target Hotels 
were active in the supply of hotel accommodation.

In previous merger determinations in the hotel sector, 
the CCPC has left the precise product market open while 
recognising the possibility of distinct markets for the supply 
of 3 star and 4 star hotel accommodation or, alternatively, 
a combined market for the supply of 3 star and 4 star hotel 
accommodation. The CCPC considered that there were 
no reasons to depart from that view in this instance. In 
previous determinations, the CCPC has also recognised the 
possibility of a distinct market for the supply of 5 star hotel 
accommodation.

The CCPC assessed the transaction’s impact on competition 
in the supply of 4 star hotel accommodation in County Dublin 
since this is where the Target Hotels were located.

The increment in Irish Holdings’ estimated market share 
(measured by the number of rooms) in the supply of 4 star 
hotel accommodation in County Dublin as a result of the 
transaction was not significant.

It was noted that Irish Holdings would continue to face a 
competitive constraint post-transaction from a large number 
of competing providers of 4 star hotel accommodation in 
County Dublin, including Dalata Hotel Group plc, Tifco Hotel 
Group, Rezidor Hotel Group and Tetrarch Capital Limited.

Post-transaction, in addition to the five 4 star hotels in County 
Dublin that will be controlled by Irish Holdings, there will be 
approximately 8,500 bedrooms in 4 star hotels available in 
County Dublin.

The CCPC therefore considered that the transaction would 
not substantially lessen competition in any market for goods 
or services in the State.
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