
Introduction
On 13 October 2016, the Central Bank of Ireland 
(“CBI”) announced that it had imposed a fine of 
€1.15 million on Capita Ireland for carrying out 
unauthorised business, in breach of the Investment 
Intermediaries Act 1995 (“IIA”) and European 
Communities (Markets in Financial Instruments) 
Regulations 2007 (“MiFID Regulations”).

Capita Ireland’s core business is providing life policy 
administration services to life assurance companies. 
The services include back office administration, 
contact centre services, underwriting and claims 
administration, actuarial support and financial 
reporting. Capita Ireland is duly authorised to  
carry out that activity.

The issue arose from Capita Ireland carrying out 
administrative services for a non-core business 
relating to occupational pension schemes, that  
were carried out on behalf of a UK affiliate of  
Capita Ireland.

The breaches
The breaches first occurred in February 2006, when 
Capita Ireland became the contracting party for 
occupational pension scheme administration services 
provided to Irish pension scheme trustee clients on 
behalf of its UK affiliate company.

The services provided by Capita Ireland  
included the receipt and transmission of orders  
for investment in, and divestment of, investment 

instruments, on instructions from clients. These 
receipt and transmission services amount to the 
provision of investment services that require prior 
authorisation from the CBI.

The CBI found that, from February 2006 to end-
October 2007 (ie immediately prior to the coming 
into force of the MiFID Regulations), Capita Ireland 
breached the IIA by providing investment business 
services to 25 clients. Furthermore, in respect of 9 
of those clients, Capita Ireland held client assets in 
accounts in the name of an affiliated nominee of the 
firm, when neither the firm nor the affiliated nominee 
were authorised to hold client assets.

On 1 November 2007, the MiFID Regulations 
came into force. If Capita Ireland had obtained 
the appropriate authorisation under the IIA, that 
authorisation would have been automatically 
transferred to an authorisation under the MiFID 
Regulations. The fact that Capita Ireland did not  
have the appropriate authorisation meant that,  
from 1 November 2007, the breaches amounted  
to breaches of MiFID.

The CBI found that, for the period 1 November 2007 
to 18 September 2015, Capita Ireland breached MiFID 
by providing investment services in respect of 27 
clients without having the appropriate authorisation 
in place. Also, in respect of 12 of those clients, client 
assets were held in breach of MiFID.
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The breaches ceased in September 2015, when Capita 
Ireland ceased providing the occupational pension scheme 
administration services. The provision of the services was 
transferred to a UK affiliate which has the appropriate 
authorisation from the UK regulator, the Financial Conduct 
Authority and services are provided in Ireland by the UK 
affiliate on a cross-border basis under the EU MiFID Directive.

The level of the fine

In terms of the CBI’s penalty decision factors, the following 
should be noted:

 – The Central Bank found that the breaches “relate to the 
most fundamental of regulatory requirements – that a 
financial services provider ensures it has all permissions it 
requires to carry out its business”

 – For duration of the breach, over 9 years, client assets held 
by Capita Ireland were not subject to the protections of the 
Client Asset Requirements

 – Whilst Capita Ireland reviewed its authorisation status, 
following concerns raised by its UK affiliate in April 2014 
and was aware of its authorisation problem by August 
2014, it did not report the issue to the Central Bank until 
February 2015. The Central Bank considered this to be an 
“unacceptable delay” and that Capita Ireland should have 
“immediately” reported the matter to the Central Bank.

Authorisations and outsourcing in a  
Brexit environment
The provision by firms of financial services across borders can 
give rise to complex regulatory issues, including in relation 
to ensuring that appropriate authorisations are in place and 
ensuring that, where parts of the service (including back room 
operational tasks) are outsourced appropriate governance 
arrangements are put in place to meet the regulatory 
requirements of the CBI.

These regulatory issues will likely become more prominent 
in a Brexit environment, where UK firms may wish to move 
some of their activities to Ireland (to continue to benefit from 
full EU single market access) and put in place outsourcing 
arrangements within the group structure so that some of the 
relevant functions can continue to be carried on in the UK.

For UK firms which will need to obtain appropriate 
authorisation from the CBI for their Irish operations, the 
Central Bank’s Director of Policy and Risk, Gerry Cross, spelt 
out the position in a recent speech; he stated that:  
 
“we will want to be satisfied that we are authorising a business 
or line of business that will be run from Ireland and which we 
will be effectively supervising. We will expect there to be a 
substantive presence”. 
 
Also:

“We will in general want to see that the Board and the 
management of the entity are located here such that the 
business is run from here. We will want to be satisfied that  
the mind and will of the entity are located here; that the 
decision-making happens here.

I think one thing that we will want to be very clearly satisfied 
about is that the risks that are associated with the business of 

the entity are governed, remunerated, managed and  
mitigated in and by that entity. That obviously flows  
through to the staffing that we would expect to see.

It would not make much business sense to place a 
disconnected head in Ireland while the operations are  
run and the business is conducted elsewhere. Irish firms  
are allowed to make use of outsourcing and insourcing,  
up to a point. This is a part of many business models. But 
we will expect to see this done well, in line with the current 
practice that has been allowed by the Central Bank, and in 
agreement with international principles and standards.”

It can be expected that the CBI will want to ensure that 
appropriate governance arrangements are put in place for 
outsourcing arrangements and will take action if they are  
not satisfied. 

The highest fine imposed by the CBI to date (a fine of €3.5 
million on Ulster Bank (Ireland) Limited) was for breaches 
of governance arrangements relating to the outsourcing 
of IT services to the UK parent company. That fine was 
imposed in November 2014 and was the highest fine that 
could have been imposed (taking account of the available 
settlement discount) at the time. For breaches occurring after 
the commencement of the Central Bank (Supervision and 
Enforcement) Act in 2013, the CBI may impose penalties  
on firms of up to 10% of turnover or €10million (whichever  
is greater).

How Eversheds Consulting can help
Eversheds Consulting is a service from one of Ireland’s  
leading law firms, bringing together a mix of highly 
experienced consultants, lawyers, audit and risk specialists  
to provide tailored consulting services to clients.

This service forms part of the Legal Consulting service 
provided by the global law firm in a number of jurisdictions 
and has recently expanded further through the appointment 
of Ciaran Walker, who was previously Deputy Head of 
Enforcement with the CBI.

Eversheds Consulting can assist firms to ensure that they 
have the appropriate authorisations in place, assist in applying 
for appropriate authorisations from the CBI where required 
and assist in preparing or viewing relevant outsourcing 
arrangements and internal governance in relation to them. 
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