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Ciaran Walker (former Deputy Head of Enforcement 
with the Central Bank) discusses the implications of 
the recent appeal tribunal decision.

The Irish Financial Services Appeal 
Tribunal (“IFSAT”) decision
On 24 October 2016, IFSAT published on its website 
a determination it reached on 5 May 2016 (and 
subsequent order for costs against the appellant, 
dated 29 September 2016) in David Redmond v. 
Central Bank of Ireland (“CBI”). The IFSAT panel that 
heard the case was chaired by John Cooke SC, a 
former High Court judge.

The appellant in this case, Mr Redmond, was 
appealing a decision of the CBI to refuse applications 
made by him for (i) authorisation under section 
10 of the Investment Intermediaries Act 1995,as 
amended, to conduct business as a regulated 
investment business firm and (ii) registration as an 
insurance intermediary pursuant to Regulation 8 of 
the European Communities (Insurance Mediation) 
Regulations 2005, as amended.

Mr Redmond had, since 2005, been a director and 
joint owner, with one other person, of a regulated 
financial services firm. In early 2013, Mr Redmond 
became concerned about what he considered to 
be irregular conduct by the other joint owner of the 
firm. This led to differences arising between the two 
individuals and Mr Redmond took sick leave from 
the firm between May 2013 and December 2014. 
From July 2014, Mr Redmond raised concerns with 
the CBI about breaches by the regulated financial 
services firm of various regulatory requirements (non-
submission of accounts and returns, not trading from 
its registered office, non-compliance with complaints 
handling procedures; there was also an issue 
about an apparent forged signature). In November 
2014, Mr Redmond made the above applications 

for authorisations. The Central Bank rejected his 
applications on fitness and probity grounds.

Whilst Mr Redmond’s application was under a distinct 
procedure (under the above 1995 Act and 2005 
Regulations) which differs from the more widely-
applicable fitness and probity process set out in the 
Central bank Reform Act 2010, the Central Bank and 
IFSAT applied the 2011 Central Bank Code on “Fitness 
and Probity Standards” and its “Guidance on Fitness 
and Probity Standards 2015”, which were adopted 
under the 2010 Act, to Mr Redmond’s application.

The key findings of IFSAT were:

 – “the onus lay with [Mr Redmond] at all times 
to demonstrate and to provide any necessary 
supporting proofs that he possessed the 
experience, qualities, character and expertise 
required to fulfil the statutory and regulatory 
conditions. This is so for all applicants irrespective 
of their previous activities, if any, in the financial 
services sector.”

 – The CBI had “no option” but to refuse the 
application on fitness grounds, as Mr Redmond 
did not, when interviewed by the Central Bank 
as part of the application process, “demonstrate 
the required knowledge of the business and 
responsibilities and the clear and comprehensive 
understanding of the relevant legal and regulatory 
obligations”. IFSAT found that the transcript of his 
interview with the CBI showed that Mr Redmond 
“did not provide any specific or cogent indication of 
familiarity with the regulatory regime or applicable 
standards.” Mr Redmond’s position, that he had 
been advised to avoid answering specific questions 
at the interview with the CBI in case any incorrect 
answers he gave were held against him, was 
rejected by IFSAT.

A recent appeal tribunal decision, upholding a decision of the 
Central Bank of Ireland, highlights that a delay by an individual 
in taking action where the individual comes across regulatory 
failings at his or her firm may well have very serious 
consequences for the individual. 



 – IFSAT noted that the appeal could be disposed of on the 
basis of the above finding alone, but it also looked at the 
question of Mr Redmond’s failure to investigate and take 
action in relation to the irregularities he had identified in his 
firm from 2012 (ie, prior to his going on sick leave, in May 
2013) until he notified the CBI about them in July 2014. 
IFSAT found in favour of the CBI, that the CBI was entitled 
to conclude on the basis of the available evidence that Mr 
Redmond had not demonstrably established his fitness, 
given his delay in addressing the irregularities he  
had identified.

IFSAT referred to para. 21.3 of the CBI’s “Guidance on Fitness 
and Probity Standards 2015”:

“Where a regulated financial services provider becomes 
aware that there may be concerns regarding the fitness and 
probity of a person performing a [Controlled Function], the 
Central Bank expects the regulated financial services provider 
to investigate such concerns and take action as appropriate 
without delay.”

Although not specifically referred to in this appeal, para. 21.4 
of this CBI Guidance goes on to state that “the regulated 
financial service provider should notify the [CBI] of any action 
referred to in section 21.3 without delay”.

IFSAT found that, whilst Mr Redmond was aware of the gravity 
of the irregular conduct of his co-director, he delayed taking 
appropriate steps, for reasons that were primarily motivated 
by his personal interests, namely protecting ‘his’ clients and 
the block of business he had brought into the business – 
he was particularly concerned that reporting the matter to 
the CBI may have resulted in the business being prevented 
from continuing pending a fuller investigation. He stated in 
interview with the CBI that he had “fully intended to report to 
the Central Bank once the matter was resolved.”

Positive obligation on individuals to take action 
in relation to suspected regulatory breaches and 
report to CBI
The above IFSAT decision underlines the positive obligation 
on individuals, in particular those in senior positions which  
are categorised by the CBI as Pre-approval Controlled 
Functions (“PCFs”) to take action where they come across 
regulatory failings and this may well involve reporting the 
matter to the CBI.

Indeed, under section 38(2)(a) Central Bank (Supervision and 
enforcement) Act 2013, persons in PCF roles (such as CEO, 
board directors, Head of Compliance, Head of Internal Audit) 
are required to disclose to the CBI “as soon as it is practicable 
to do so” information that may show that an offence under 
financial services legislation or a prescribed contravention 
or other breach of financial services legislation has been or 
is being committed, where the person believes that such 
information will be of material assistance to the CBI. This 
obligation does not apply if the individual has a “reasonable 
excuse” e.g. the information has already been disclosed by 
another person or the disclosure might tend to incriminate 
the individual.

The above 2013 Act contains various statutory protections for 
‘whistleblowers.’

Failure by the individual to take any action once they have 
knowledge of material regulatory breaches may have a 
negative impact on any future assessment by the CBI of their 
fitness and probity, including in the context of any application 
they may make for a PCF role.

Obligations on firms to have appropriate 
processes and procedures in place
Under section 21 Central Bank Reform Act 2010, regulated 
financial services firms have an on-going duty to ensure that 
any person they permit to carry out a Controlled Function 
(“CF”) complies with the relevant fitness and probity standards, 
as set out in particular in any relevant Central Bank Code.

Persons in CF roles (whatever title they may have within the 
organisation) include all persons in the more senior, PCF, roles 
and a wide range of others e.g. those who have a customer-
facing role in giving financial advice or who have a role 
relating to monitoring compliance.

The CBI requires firms to maintain appropriate records of all 
persons carrying out CFs and to document and record any 
due diligence undertaken. The CBI also recommends that 
firms carry out audits of persons in CF roles on an annual 
basis, by asking them to confirm whether they are aware of 
any material developments in relation to their compliance 
with fitness and probity standards that the firm ought to be 
aware of.

The CBI expects that regulated firms have the appropriate 
process and procedures in place and that all persons in their 
firm are properly informed, including through appropriate 
training, of the standards of fitness and probity expected  
of them.

How Eversheds Consulting can help
Eversheds Consulting is a service from one of Ireland’s  
leading law firms, bringing together a mix of highly 
experienced consultants, lawyers, audit and risk specialists  
to provide tailored consulting services to clients. It has 
recently expanded further through the appointment of Ciaran 
Walker, who was previously Deputy Head of Enforcement with 
the CBI.

Eversheds Consulting can assist firms to meet their fitness and 
probity-related obligations by ensuring they have appropriate 
corporate governance processes and procedures in place and 
by providing relevant training. 
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