
Two recent Circuit Court decisions involving KBC Bank,1  
in which the debtors were found to have no legal standing 
to continue a court review of their personal insolvency 
arrangements (“PIA”), have significant implications for 
numerous similar cases before the courts. 

Changes ahead
Recent developments in 
Section 115A appeals 

In light of this development, the courts will likely 
call on objecting creditors to declare the position 
they wish to adopt in cases where the court 
review process has been initiated by the debtors 
themselves as opposed to the debtor’s Personal 
Insolvency Practitioners (“PIP”).

Background
Section 115A of the Personal Insolvency Acts 2012-
2015 (the “Acts”) gives the courts power to review 
and approve a PIA which has been rejected at a 
meeting of creditors. The process is initiated in the 
Circuit Court with the option to appeal to the High 
Court in certain circumstances as set out in the 
Acts.

Pursuant to section 115A, any application seeking a 
court review of a PIA, must be brought by a debtor’s 
PIP, as opposed to the debtor themselves. 

Despite this requirement however, a recent 
practice has emerged whereby applications have 
been brought by debtors, albeit the relevant court 
documents have been signed by the PIPs. This 
recent practice appears to be an effort on the part 
of PIPs to avoid becoming liable for costs orders, 
which may otherwise arise if an appeal is initiated in 
the PIP’s name. 

Bank of Ireland and KBC Bank, acting as objecting 
creditors in three separate applications, have taken 
issue with this recent practice in both the Circuit 
Court and on appeal to the High Court.

In Tullamore Circuit Court, Lambe J found that the 
document commencing the debtor’s s.115A appeal 
(the Notice of Motion), was invalid for the purposes 
of commencing a s.115A appeal. The Notice of 
Motion had been signed by the PIP, however it 
stated on its face that the application was brought 
by the debtor.

Ryan J in Dublin Circuit Court recently adopted this 
position as well. The Court offered to permit the 
debtor to substitute the PIP as the applicant party, 
however this was refused by the PIP. In delivering 
her judgment, Ryan J noted that the legal position 
in respect of who should commence a s.115A 
appeal was clear and unambiguous. 

In a recent High Court appeal2, Bank of Ireland 
objected to the issuance of the appeal by a debtor 
following an unsuccessful s.115A hearing in the 
Circuit Court. The bank argued that the Notice 
of Appeal, which was in the debtor’s own name 
was invalid and ought to be struck out. The bank 
offered to allow the debtor to substitute the PIP 
as the moving party, thereby allowing the appeal 
to continue. This option was declined by the PIP, 
who argued that the appeal concerned the debtor’s 
interests and therefore it should be the debtor’s 
appeal. Judgment in this case, which was heard in 
July, is anticipated in October.

1  Margaret Weir C:IS:MIOY:2016:001668, Jason Lynch & Nadia Lynch (interlocking applications)  C:IS:DUBL:2016:001843/C:IS:DUBL:2016:001843

2  Reilly v Personal Insolvency Acts 2012-2015,  2017/176CA



Considerations for objecting creditors
In the event that the recent Circuit Court decisions are 
followed by the High Court in October, the question of a 
debtor’s legal standing is likely to arise in all s.115A appeals 
brought by debtors (as opposed to PIPs) going forward. It 
is unclear whether the courts will (a) simply declare that 
debtors have no standing and dismiss the appeals; or (b) call 
upon objecting creditors to declare a position on this and 
encourage a consensual approach.

Potential options available to objecting creditors include:

1. Submit that the debtor’s Notice of Motion is invalid 
and should be struck out. 

The disadvantage here for creditors is that debtors may apply 
for a protective certificate within 12 months of the application 
being struck out and seek to fully re-engage with the creditor 
all over again on the basis of a new PIA. 

2. Allow the debtor to substitute the PIP as the moving 
party.

This approach would permit the appeal to continue and be 
determined by the Court. Should the debtor be unsuccessful, 
they cannot later apply for a second protective certificate. 
This would allow the objecting creditor to proceed to 
enforcement. In considering whether or not to agree to 
be substituted as the moving party, PIPs may take into 
account the potential exposure to an adverse costs award. 
In such circumstances, an objecting creditor may consider 
agreeing not to enforce costs against the PIP if the appeal is 
unsuccessful.

3. Adopt a neutral approach

Objecting creditors could, alternatively, maintain that they 
are neutral on the issue but that, in the interests of achieving 
certainty and avoiding further unnecessary legal costs, they 
are anxious to have the issue determined by the Court. This 
position may not be viable however as the courts are likely to 
insist that objecting creditors adopt a position early on.

Observations
Recent commentary in the media and from associations 
representing PIPs and mortgage holders, has criticized the 
drafting of the Acts, by requiring PIPs to seek court PIA 
reviews, and not the debtors themselves. 

If the Circuit Court rulings are affirmed by Judge Baker in the 
High Court in October, many PIPs may refuse to take cases on 
behalf of debtors for fear of exposure to adverse costs orders. 
Considering these adverse consequences, it is not outside the 
realms of possibility that an amendment to the Act could be 
delivered in the near future.
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