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Welcome	to	the	winter	edition	of	our	
employment update. It has been a very busy year 
for	all	of	our	clients.	We	have	noticed	an	increase	
in activity in all sectors reflected in the hiring of 
additional	employees	and	exciting	HR	projects.	

It has also been a busy year for the employment team.  
I would like to welcome Margaret Gorman who joined as  
a senior associate in January focussing on the education sector 
and Aoife O’Rourke who joined the team as a solicitor during 
the summer. I am also delighted that Anna Broderick will 
become a partner in the Employment Unit with effect from  
1 January 2015. Anna has been with the firm for over 10 years 
and her promotion to partner, together with our other new 
appointments this year, will position us to grow with our clients 
as we look positively to 2015. 

In terms of projects, this year the team advised on the 
acquisition of Greenstar, Ireland’s largest waste management 
company, which was a complex deal involving over 500 
employees and hundreds of agency workers being transferred 
to an affiliate of Cerberus Capital Management, L.P. This deal 
successfully closed on 4 March 2014.

We also project managed and advised Chemtura on the sale of 
its agrochemicals business which closed last month. The team 
in Dublin led the employment project and worked with local 
lawyers in 27 jurisdictions from Canada to Australia and from 
Brazil to China to transfer over impacted employees. The client 
commented that “The HR team at Eversheds led by Joanne Hyde 
provided excellent legal advice at a multi-country level, but 
also more critically, they provided the project management and 
strategic management related to the deal”.

However, back to the law! There have been a number of 
interesting employment law developments this year which  
we have summarised in this edition. We hope you find the 
articles informative and of interest. As always if you want to 
discuss any article in more detail, please contact me or  
a member of the team. 

I would like to wish all our clients and their families a very 
happy Christmas and a peaceful new year. 

Joanne Hyde 
Partner  
+353 1 6644252  
+353 87 9852098 
joannehyde@eversheds.ie
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What’s	under	the	mistletoe	

A recent survey carried out by Men’s Health magazine 
found that 44% of males had engaged in inappropriate 
behaviour with a colleague at the Christmas party. As many 
parties involve free alcohol, employees can over indulge 
and cause embarrassment to themselves and to others. 

Under the Employment Equality Acts, anything done  
by an employee in the course of his/her employment,  
is treated as having been done by the employer whether 
or not it was done with the employer’s knowledge. Going 
to the Christmas party can amount to an extension 
of work and the employer can therefore be liable for 
incidents which happen on the night. 

Several cases before the Equality Tribunal and the 
Employment Appeals Tribunal have reviewed issues  
which can arise at Christmas parties.

Ms Z -v- A Hotel 

This case involved a dispute between a hotel and a former 
employee who alleged that she was sexually harassed.  
Ms Z stated that at around 3am the General Manager of 
the hotel beckoned her to sit beside him. Ms Z said that 
the General Manger told her she looked beautiful and 
wanted to go home with her and that they should get  
a taxi together. 

Ms Z stated that she rejected the advances and was not  
re-engaged by the hotel after a period of lay-off in January. 

The Equality Officer found that Ms Z was sexually harassed 
and that she was discriminated against by the hotel when 
she was not re-engaged.

The Equality Officer awarded her the sum of €12,000 by 
way of compensation, which is significant given that she 
had only been employed for a few months. He ordered 
that the hotel put in place a harassment and equality 
policy, within 3 months. He also ordered that this policy 
be provided to all staff and that staff receive training on 
harassment and bullying.

John Graham -v- Bewleys  
Hotel, Dublin Airport

This case highlights some of the difficulties in pursuing 
a disciplinary procedure arising out of an incident which 
occurred at the Christmas party. 

 There was a row between Mr. Graham, a driver for the 
hotel and a staff bar man over a cigarette. As a result of 
the incident Mr. Graham was dismissed. The other man 
accepted that a confrontation had occurred and that 
“there were two of us in it” but  he was not disciplined. 

The Employment Appeals Tribunal (the “EAT”) considered 
the evidence and said that the CCTV footage was not 
conclusive and did not provide any clear or accurate 

evidence of what occurred on the night. The EAT confirmed 
that it does not condone violence but that where incidents 
take place, a fair procedure should be followed and any 
sanction should be proportionate. In this case, only Mr. 
Graham was dismissed and the other employee did not 
receive any sanction. The Tribunal found that the dismissal 
was unfair and awarded €25,000 compensation.

Plan ahead

Although issues can arise, many excellent business 
relationships begin at the Christmas party and employers 
want to reward staff. There is no reason to cancel the party 
but employers should act with caution and plan in advance. 

As many Christmas parties are just around the corner, use 
our handy checklist to ensure that you are not waking up 
with a legal hangover on the morning after the party.

T he office Christmas party is an opportunity to boost employee morale after a 
year of hard work. The party provides a chance for everyone to unwind and to 
get to know their colleagues in a less formal environment. However, there are 
plenty of problems lurking under the mistletoe.

Checklist to a trouble free Christmas party

For more information, please contact 
  
Julie Galbraith  
Solicitor  
+353 1 6644 398 
+353 86 1849127 
juliegalbraith@eversheds.ie

   ENSURE	COMPANY	POLICES	ARE	CLEAR 
Remind all employees in advance that normal 
company polices, in particular that the bullying 
and harassment policy, applies to the office party. 

   STAY	SOBER 
The senior management team may wish to  
stay sober so that issues can be identified and 
resolved on the night before they become a  
more serious dispute.

   MAKE	TRANSPORTATION	ARRANGEMENTS 
If some employees have had too much to drink,  
arrange for a taxi to take them home. 

   ALCOHOL 
Where the employing company is providing a free 
bar for some or all of the night, it is important to 
monitor how much alcohol is being drunk. It can 
be useful to provide drink tickets in advance with 
each employee getting a number of tickets which 
can be exchanged for an alcoholic drink. It is also 
useful to advise the bar in advance not to serve 
shots or double spirit measures.

   SOCIAL	MEDIA 
Remind employees that the social media policy 
applies to work events and that the posting of 
photos that may bring the company into disrepute 
or infringe on other employees’ right to privacy 
will not be tolerated. 

				INVITE	FAMILY	MEMBERS 
An alternative to the Christmas party night out is 
to arrange a family Christmas event and include 
partners and children.

   NO	MISTLETOE	OR	NIGHTS	AWAY 
Hanging mistletoe or staying over in a hotel 
may cause unintended issues. An innocent peck 
on the cheek under the mistletoe can be highly 
offensive to some employees. Although it may 
seem like a generous benefit to provide overnight 
accommodation to employees it may increase the 
risk of a sexual harassment claim.

   DE-BRIEF	AFTER	THE	PARTY	TO	ADVISE	HR	

OF	ANY	POTENTIAL	ISSUES 
Arrange a meeting for the morning after the party 
with your social committee or senior management 
to ensure that HR are made aware of any issues that 
occurred on the night. Early intervention can often 
prevent a more serious dispute from escalating. 

The	office	Christmas	Party- 
how to avoid a legal

HANGOVER
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Background	

The employee in this case, Mr Younis, sought to enforce 
his basic employment rights against his cousin, Mr 
Hussein, under various employment laws including the 
National Minimum Wage Act. The Rights Commissioner 
found in the employee’s favour and awarded him a sum in 
excess of €90,000. 

Mr Hussein refused to pay the award. He commenced 
judicial review proceedings in respect of the Labour Court’s 
decision and the matter came before the High Court. 

Before the High Court, Mr Hussein claimed that Mr 
Younis could not invoke the protection afforded by 
the employment legislation, as he did not have a work 
permit and in the absence of an employment permit, any 
contract of employment was illegal.

The	law	as	it	stood	

Section 2 of the Act prohibited a non-national being 
employed without the appropriate employment permit. 
As a result of this section, the High Court reluctantly 
found that the contract between the parties could not be 
enforced, as the party seeking to enforce the contract did 
not have a work permit. 

On foot of the facts, Mr Justice Hogan departed from 
the norm in his judgement and called on the Oireachtas 
to intervene and reform the law in this area. The Rights 
Commissioner and the Labour Court had found that Mr 
Younis was the victim of “the most appalling exploitation” 
and in his view, the Act could have consequences for 
vulnerable migrant workers, which were not envisaged or 
foreseen by the Oireachtas. 

The	law	now	

This case led to the passing of the Employment Permits 
(Amendment) Act 2014, which commenced on 30 
September 2014. The 2014 Act now addresses the 
deficiency identified in the Hussein case. How this 
protection will work in practice, remains to be seen. 

2014	approach

It is an employer’s responsibility to obtain and process 
employment permits on behalf of its employees and if this 
is not done, and an employee takes all reasonable steps 
to ensure compliance, the employee will be in a position 
to avail of the protection of employment legislation, 
despite his/her illegal status. Therefore, employers should 
ensure that all appropriate employment permit records are 
maintained and available on foot of an inspection. 

Other amendments under the Employment  
Permits (Amendment) Act 2014 

 > There are now nine types of employment permits.

 > A general employment permit has replaced the 
work permit. It is available for occupations with an 
annual remuneration of €30,000 or more.

 > A critical skills employment permit has replaced 
the green card permit. It is available for most 
occupations with annual remuneration of over 
€60,000.

 > If an employee’s employment permit has expired, in 
certain circumstances an employee can now apply 
for new types of employment permits.

 > New application forms have also been introduced 
for each category of permit.

THE AFTERMATH  
OF HUSSEIN 

The 2012 case of Hussein -v- The Labour Court & Anor brought the issue 
of illegal and unenforceable contracts to the fore and resulted in the 
law failing to protect a vulnerable migrant worker. However, as a 

result of this case, the Employment Permits Act 2003 (the “Act”) has been 
amended. The Employment Permits (Amendment) Act 2014 now provides 
protection to vulnerable migrant workers who are working without an 
employment permit. 

For more information, please contact:

Aoife	O’Rourke	 
Solicitor  
+353 1 6644 394  
+353 86 1849109 
aoifeorourke@eversheds.ie 

EMPLOYERS SHOULD ENSURE THAT ALL 
APPROPRIATE EMPLOYMENT PERMIT 

RECORDS ARE MAINTAINED AND AVAILABLE 
ON FOOT OF AN INSPECTION



For more information, please contact:

Anna	Broderick 
Partner 
+353 1 6644 222 
+353 86 1724659 
annabroderick@eversheds.ie

8 Employment Update Winter 2014Employment Update Winter 2014 9

Holiday pay and overtime  
The UK position

In the UK, holiday pay has been calculated based on 
an employee’s basic salary. However, last month the 
Employment Appeals Tribunal (equivalent to our Circuit 
Court) found that overtime should be included in holiday 
pay. The judgement did not directly deal with truly 
voluntary overtime though our UK colleagues suggest  
that this is fairly likely to be decided in a similar way.

The UK Tribunal’s decision has caused real concern 
to employers and the UK Government as it affects 
approximately five million workers who regularly  
work overtime. 

Many employers were concerned that the decision would 
mean that employees could claim back pay to 1998 (when 
the Working Time Act was introduced in the UK). There 
is some positive news with regard to such retrospective 
claims as the UK Tribunal decided that claims in respect  
of back pay will not be possible if there has been more 
than three months between payments in which there 
has been a shortfall. The UK Tribunal held that a series 
‘punctuated’ by a gap of more than three months is a 
series for which the tribunals have no jurisdiction, subject 
of course to an extension of time being granted. Therefore 
for most workers claims are unlikely to go back further 
than the current holiday year. This will be a significant 
relief for employers. 

However, it is currently unclear whether a civil claim could 
be brought for breach of statutory duty/breach of contract 
in which case the limitation period would allow valid claims 
for six years prior to the presentation of the complaint.

What	does	this	mean	for	Ireland?

In Ireland, the Organisation of Working Time 
(Determination of Pay for Holidays) Regulations set out  

the method of calculating an employee’s payment for 
annual leave. In summary, it provides that where the 
weekly rate does not vary, the normal weekly rate of pay 
(including any regular bonus or allowance the amount of 
which does not vary but excluding any pay for overtime)  
is due to the employee. 

Our Regulations specifically exclude overtime. Therefore, 
does this mean that we can ignore the recent developments 
in the UK? The answer is not straightforward. 

The law is clear regarding the calculation of holiday pay. 
However, a number of Labour Court recommendations 
have found that overtime is excluded from calculating 
annual leave pay unless it is regular and rostered. 

For example, in Banagher Concrete (2004), the Labour 
Court recommended that 50% of overtime earnings 
should be included in holiday pay and that overtime 
earnings should be calculated over the previous 52 weeks 
prior to the holidays. In this case, the Labour Court found 
that overtime was regular throughout the year. 

This recommendation echoes the reasoning in the 2012 
case of British Airways plc -v- Williams where the Court of 
Justice of the European Union (the “CJEU”) determined 
that paid annual leave means that employees must receive 
their normal remuneration. The CJEU ruled that normal 
pay includes pay “intrinsically linked to performance 
of tasks and is included in the total remuneration” and 
is related to the “personal and professional status” of 
workers, but not “occasional or ancillary costs which 
facilitate working” e.g. travel expenses.

In contrast, in the 2008 case of MCM Security Ltd. -v- 
Power, the Labour Court confirmed that it was clear from 
the wording of both Regulation 3(2) and Regulation 5(1) 
that payment in respect of overtime is not reckonable in 
the calculation of pay for either annual leave or public 
holidays. The employee in this case was employed in 
the security industry and his terms and conditions were 
governed by an Employment Regulation Order which 
provided that “regular rostered overtime is to be included 
for the purpose of holiday pay”. Interestingly in this case, 
although the Court accepted that the employee had a 
claim under the Industrial Relations Acts, the claim had 
been brought under the Organisation of Working Time  
Act (“OWTA”) and the Court found that the employer  
had not contravened the OWTA. 

For now, the conservative course of action for Irish 
employers is to follow the reasoning from the CJEU. 
Therefore, if overtime is regular and rostered and forms 
part of the employee’s normal remuneration then it should 
be included in holiday pay. However, one thing is certain, 
this matter will be further tested and examined in 2015. 

8

The requirement to be openly  
diverse is on the horizon
In November 2014, the EU published a Directive on 
disclosure of non-financial and diversity information by 
certain large employers in Europe. This Directive is to be 
implemented by Member States by 6 December 2015 
with companies expected to begin reporting as of the 
financial year 2017. 

Who	should	take	note?

The Directive applies to large public-interest entities with 
in excess of 500 employees and to public interest entities 
which are parent undertakings of a large group. This 
will include listed companies as well as some unlisted 
companies, such as banks, insurance companies, and  
other companies designated by Member States due to 
their activities, size or number of employees. 

Europe

Some Member States have already introduced legislation 
dealing with disclosure requirements such as Sweden in 
2007 and France in 2012. Since 30 September 2013, UK 
quoted companies have been disclosing specific information 

on strategy, human rights issues and gender diversity in 
their strategic reports. It is envisaged that the new Directive 
will enhance the existing narrative reporting regulations in 
the UK, as it is more extensive in its requirements on the 
level of disclosures required on diversity. 

What	needs	to	be	disclosed?	

Companies falling within the scope of the Directive will be 
required to disclose in their “management” report i.e. the 
annual or directors’ report, information on environmental 
matters, human rights issues, anti-bribery and corruption 
matters and most importantly on social and employee 
related matters. 

Reporting on employee related matters could include 
information relating to the rights of workers, trade 
union recognition, health and safety issues and working 
conditions.

Companies will also be required to report on the diversity 
policy that they apply in respect of their administrative, 
management and supervisory bodies. This will include 
details on age, gender, educational and professional 
background of employees. 

The Directive will involve a new way of reporting for some 
large companies and for others it will merely reinforce 
their strategy to date. 

 THIS WILL INCLUDE DETAILS  
ON AGE, GENDER, EDUCATIONAL 

AND PROFESSIONAL  
BACKGROUND OF EMPLOYEES

INTERNATIONAL CORNER	...  INTERNATIONAL CORNER	...  INTERNATIONAL CORNER	...  INTER



For more information, please contact:

Anna	Broderick 
Partner 
+353 1 6644 222 
+353 86 1724659 
annabroderick@eversheds.ie

ppraisal Systems 
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Although many international 
companies now use target based 
appraisal systems, some employers 

still use a bell curve system which compares 
employees’ performance relative to others 
and requires that managers place team 
members along a distribution curve. The 
bell curve is an accepted form of managing 
consistency in performance appraisals 
especially in the services sectors. However, 
a recent Employment Appeals Tribunal 
(“EAT”) case highlights that it is very 
important to assess how it is applied and 
used in practice. 

Background

Berthold -v- Google Ireland Limited

In this case, Ms. Berthold (the “Employee”) worked for a 
company which was taken over by Google. She continued 
in employment with Google and her entry point was as a 
Level 6 Manager. 

After a number of unsatisfactory appraisals, the Employee 
was put on a Performance Expectation Plan (“PEP”). The 
Employee did not pass the PEP test. 

As a result, she received a first written warning and was 
placed on a more rigorous Performance Improvement 
Plan (“PIP”) for 90 days. During the course of the PIP, the 
Employee failed to meet her targets so she was issued with 
a final written warning. The period of review for the PIP was 
extended but the Employee was ultimately told that she 
had failed to meet targets and her employment was ended. 

This case focused on Google’s performance appraisal 
system which involved calibrating employees against other 
employees at the same level. Expectations for employees 
were set down by the manager at the start of each quarter. 
A manager was assigned to do a rating. At the Employee’s 
level, a score of 3.0 meant an employee was meeting 
expectations. 3.4 was the expected average mark for the 
Employee’s colleagues. The Employee’s own score was 2.9 
over the course of a number of appraisals which meant she 
was not meeting expectations. 

The Employee alleged that at every supervisor meeting she 
attended it was agreed that one employee had to have a 
score of 2.9 and that this affected the bonus and salary of 
any employee who got such a score. The Employee argued 
that the calibration process was unfair and was not about 
how good or bad an employee was but was instead about 
the bell curve which was arbitrary and subjective. 

The EAT found that it had not been established by Google 
“that the Employee changed from an employee with no 
disciplinary record to a less competent employee within 
a short period of time”. The EAT did not accept that the 
dismissal was fair or that fair procedures were applied. 

The EAT awarded the Employee compensation of €110,000. 

Conclusion

This was a significant award as last year the average 
compensation awarded by the EAT in unfair dismissals 
cases was €16,700. Ultimately, this EAT decision has 
implications for any company that implements similar 
performance appraisal systems. 

However, the decision is not stating that bell curve (forced 
distribution) appraisal systems are unfair in themselves but 
that additional checks and balances are required. 

To minimise the risks associated with bell curve systems, it 
is recommended that: 

  Employees are measured objectively and are aware 
of how their work is appraised and how to meet 
their targets.

  A robust review takes place when grading an 
employee as ‘underperforming’.

  Appropriate assistance and training is provided to 
employees to enable them to meet their targets, 
particularly those employees with a negative rating.

  HR should review the system to ensure employees 
understand it i.e. that there are no surprises. This 
would involve policing calibration sessions so they 
are not personal or used as a method to target an 
employee unnecessarily. 

For more information, please contact:

Joanne Hyde 
Partner  
+353 1 6644252  
+353 87 9852098 
joannehyde@eversheds.ie

A closer look at the  
WORKPLACE RELATIONS BILL 2014

Bell curve appraisals Everyone is aware of the institutional reforms envisaged under the new system with the 
Workplace Relations Commission (the “WRC”) hearing all complaints in the first instance 
and the appellant function of the Employment Appeals Tribunal being delegated to the 

Labour Court. However, there are a number of other reforms that require some attention.

What else is envisaged? 
‘Reasonable	cause’	for	all	 
The extension of time for submitting claims will be 
standardised. It is proposed that the time limit for submitting 
any employment claim will now be six months extendable to 
12 months, where the adjudication officer is satisfied that the 
failure to lodge the claim within the initial six month period 
was due to ‘reasonable cause’. 

The streamlining of the extension of time is welcomed 
by all, as currently it differs across the various pieces of 
employment law legislation. For example, under the Unfair 
Dismissals Acts time can be extended for up to a further six 
months if ‘exceptional circumstances’ existed to prevent 
the complainant lodging his/her claim. Whereas, under the 
Parental Leave Acts, time can be extended up to a further 
six weeks after the initial six month period if the Rights 
Commissioner considers it ‘reasonable’ to do so. 

One concern for employers is that the new standard 
of ‘reasonable cause’ will be easier to overcome than 
‘exceptional circumstances’ required under the current Unfair 
Dismissals Acts. This means that claims which would ordinarily 
be out of time may be heard.

Closing the doors 
Under the Bill, hearings before the adjudicators of the 
WRC will be heard in private. This may prove beneficial for 
employers who want to keep company disputes private. 
However, on any appeal to the Labour Court the matter will 
be heard afresh in public. 

Mediation extended 
A mediation service will now be rolled out for all complaints, 
not just those under the Employment Equality Acts. This has 
the advantage of dealing with matters at an early stage and 
potentially reducing costs.  
 

Right	of	appeal	to	the	civil	courts	 
only	on	a	point	of	law 
The Bill proposes restricting access to the civil courts save on 
a point of law. This may have the effect of reducing costs by 
keeping employment law matters in the specified forums. 

Fees for using the service 
The Bill contains a provision allowing the Minister to provide 
for fees to be levied on the users of the service. However, the 
Minster has decided not to introduce charges at this stage. 
Some view this as a missed opportunity to prevent vexatious 
claims clogging up the system. There will be a fee where a 
party, who failed to attend at the first instance hearing before 
the WRC without good cause, wishes to appeal to the Labour 
Court. In such a case, the offending party will have  
to pay a fee of €300 to lodge his/her appeal. 

Compliance notices 
It is proposed that inspectors will have the power to serve 
a compliance notice on an employer, where an inspector 
is satisfied that an employer has breached one of a list of 
employment laws. A compliance notice will oblige an employer 
to do, or refrain from doing, any acts specified  
in the notice. Failure to comply with the notice is a criminal 
offence punishable, in the most serious cases, by fines of  
up to €50,000 or terms of imprisonment.

Fixed payment notices 
This is a new concept under the Bill. An inspector may issue 
a fixed payment notice of up to €2,000, where the inspector 
has reasonable grounds for believing that an employer has 
committed an offence under specified legislation. These fixed 
payment notices are akin to ‘on the spot’ fines and will be 
issued for a variety of breaches. 

Aoife	O’Rourke	 
Solicitor  
+353 1 6644 394  
+353 86 1849109 
aoifeorourke@eversheds.ie 

Editorial Credit: pcruciatti / Shutterstock.com



UPCOMING EMPLOYMENT LAW EVENTS FOR 2015  
WILL	BE	ISSUED	TO	OUR	CLIENTS	EARLY	IN	THE	NEW	YEAR

This has been a hot topic in the Employment Law Unit 
for the last few months and anyone who visits the 
team has been asked to identify this mysterious device.

The device is a tactile voting template which assists 
visually impaired voters to vote by way of secret ballot 
and is playing a key role in a ground-breaking public 
interest case taken by Eversheds.

We have been instructed by Mr Robbie Sinnott, 
through the Public Interest Law Alliance (“PILA”) in 
a pro-bono case of significance for visually impaired 
voters. Currently in Ireland, blind or visually impaired 
voters cannot vote unless they are accompanied by 
a trusted friend who they know will vote as per their 
request. 

Robbie is seeking to have his right to vote by secret 
ballot recognised and vindicated by the State. Robbie 
currently requires the assistance of the Presiding 
Officer at the polling station to mark the ballot paper 

on his behalf, thereby depriving him of his privacy and 
the right to a secret ballot. 

On behalf of Robbie, we are seeking declarations that 
visually impaired voters have a right to vote by secret 
ballot as provided for under the Irish Constitution, 
the Treaty of the European Union, the Charter of 
Fundamental Rights and the European Convention on 
Human Rights and the UN Convention on the Rights 
of Persons with Disabilities. 

We are also seeking a declaration that the State has a 
duty to vindicate Robbie’s rights by putting in place 
mechanisms to allow him to vote by secret ballot, such 
as the tactile voting paper as shown above.

The case is being case managed by the President of 
the High Court and we expect to receive a hearing 
date for this case in the new year. 

We will keep you updated as the case progresses! 

Joanne Hyde with Eamonn Sinnott, General Manager of Intel and Gina Quin, Chief Executive of the Dublin Chamber 
of Commerce at the Dublin Chamber Leaders Series held in Eversheds.

Do	you	 
know	what	 
this	is?

www.eversheds.ie
Eversheds Ireland is a member of Eversheds International Limited.
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