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Welcome
Welcome to the winter edition of our 
Employment Update. Although it has been 
another busy year for our clients, it has 
also been a challenging year as we all 
assess the impact of international events 
from Brexit to the election of Mr. Trump. 

It is anticipated that the post-Brexit employment law landscape will bring 
some change for employers both in Ireland and the UK. Initial changes will 
most likely be seen in the area of immigration and the transfer of workers. 
We will continue to keep our clients updated throughout 2017 on all of 
these developments.

In terms of other international news, Eversheds is set to partner with the 
US law firm, Sutherland, Asbill & Brennan LLP (Sutherland), with a view 
to creating a new global firm, Eversheds Sutherland, which will comprise 
more than 4,000 people, including over 700 partners operating globally 
from 61 offices across 29 countries. We are all very excited about this 
partnership as Sutherland is a firm which shares our global vision.   

Finally, there have been a number of interesting employment law cases 
and developments in Ireland this year which we have summarised in this 
edition. We hope you find the articles informative and of interest. As always 
if you want to discuss any article in more detail, please contact me or a 
member of the Eversheds employment team. 

I would like to wish all of our clients and their families a very happy 
Christmas and a peaceful new year.

Joanne Hyde
Partner & Head of 
Employment
+353 1 6644252
joannehyde@eversheds.ie
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Manager awarded €76,000 
for unfair selection 
The Employment Appeals Tribunal (“EAT”) recently ordered an 
employer to pay a former employee the statutory maximum 
compensation of two years’ gross remuneration. The EAT 
found that the employee had been unfairly selected for 
redundancy. The employee was awarded €76,000 which was 
in addition to the redundancy payment of €6,240 which had 
already been paid to the employee.

As the EAT rarely awards the maximum level of compensation, 
this is an interesting decision. However, it is also a useful 
decision as the EAT provided guidance on what it expects 
from employers during a redundancy process.

Background
The employee worked as an Assistant Retail 
Manager in a craft shop located at Kylemore Abbey 
in Co. Galway. The craft shop changed ownership 
on 15 December 2014. All employees transferred to 
the new owner and were told that their jobs were 
safe. 

However shortly after the transfer, the CEO re-
assessed the need for the Assistant Retail Manager 
position. 

The CEO met the employee on 16 January 2015 
and confirmed to him that his position was no 
longer required within the business and that he 
would be made redundant.  

Selection process
At the hearing, the CEO conceded that after 
reviewing the company’s accounts and turnover 
that he took the decision to make the employee 
redundant. When asked on what basis he decided 
which position to make redundant, the CEO 
acknowledged that the “last in first out” process 
was not used.

Redundancy and the Law
Employers must satisfy a threefold test to 
demonstrate that a redundancy was “fair” for the 
purposes of the Unfair Dismissals Acts. 

1. They must show that the redundancy itself is
genuine.

2. That the selection of the employee is fair.

3. That the employer has conducted itself
“reasonably” throughout the redundancy
process (both as to whether there is a genuine
redundancy situation and regarding selection).

Finally, employers must consider alternative 
employment opportunities and consider the 
employee’s alternative proposals to redundancy. 
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Decision
The EAT found that the manner in which 
the dismissal was effected was unfair and 
unreasonable. 

In reaching its decision to award maximum 
compensation, the EAT took into consideration the 
employee’s substantial losses. Since his dismissal, 
he had been unsuccessful in obtaining other 
employment and he had been unsuccessful in 
setting up his own business. 

The EAT’s decision that the employer had acted 
unreasonably in effecting the redundancy was 
based on the following factors.

 – That there was no consultation with the 
employee of any kind prior to the decision to 
make his position redundant.

 – The employee had been previously assured that 
his job was safe.

 – There was no advance warning of the 
redundancy meeting (which took place in an 
open area near a restaurant).

 – The employee had no intimation of the gravity of 
the meeting, had no right of representation and 
no right of appeal against the decision.

 – The employee was not offered alternative 
employment (on the evidence it appeared it was 
never considered).

 – There was no redundancy procedure in place in 
effecting the redundancy.

 – There was no consideration given to the “last in 
first out” policy.

Implications
Although this case does not “break new ground”, 
it is a salient reminder to employers of the risks of 
failing to follow a fair process. 

As noted above, an employer must be able to 
demonstrate it has conducted itself “reasonably” 
throughout the process. At a minimum, an 
employer is required to adhere to a procedure, 
to consult with the employee concerned and to 
consider alternatives to redundancy. 

The employer’s failure to meet the above standards 
in this case, coupled with the employee’s 
substantial losses resulted in the EAT awarding 
the maximum award of compensation to the 
employee.

Although this case does not “break new 
ground”, it is a salient reminder to employers 
of the risks of failing to follow a fair process. 
An employer must be able to demonstrate it 
has conducted itself “reasonably” throughout 
the process.
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Is your whistleblowing 
policy fit for use?
Following the introduction of the Protected Disclosures Act 
in 2014, public organisations and many private companies 
introduced a whistleblowing policy. However, a recent 
review of An Garda Síochána (the Irish police) whistleblowing 
policy revealed deficiencies in its policy which will be of 
interest to all employers.
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As we know, the purpose of 
the Protected Disclosures 
Act 2014 (“Act”) is to 
ensure that those making 
complaints about “relevant 
wrongdoings” should be 
able to do so without fear of 
repercussions.    

The review of An Garda 
Síochána whistleblowing 
policy found that the 
policy did not encourage 
employees to make 
complaints which was a 
fundamental concern. 

Another major concern was 
that An Garda Síochána’s 
rules allowed an employee 
to be disciplined if he/she 
made claims “for malicious 
reasons”. However, the Act 
does not allow an employer 
to consider the motives 
for someone making a 
complaint.  

Learnings for employers
It is not compulsory for private sector organisations to have 
a whistleblowing policy. However it is recommended, as 
this year alone, there has been an increase in the number 
of whistleblowing claims taken by employees. 

The above review demonstrates that it is no longer 
adequate for employers to simply have a whistleblowing 
policy in place. The policy needs to be fit for purpose and 
encourage the internal reporting of protected disclosures 
without fear of repercussions. Otherwise, employers run 
the risk of an employee taking a successful injunction and 
being granted re-instatement, re-engagement or an order 
for the continuation of the employee’s contract pending 
the outcome of a claim for unfair dismissal. 

The policy should explain 
that those who penalise, 
discriminate or in any 
way harass or intimidate 
a whistleblower will be 
subject to disciplinary 
action.

There should be 
a clear distinction 
between personal 
employment 
complaints 
and protected 
disclosures. 

A whistleblower 
should completely 
understand and 
be made aware 
of how his/her 
claim will be 
investigated.

A designated Protected 
Disclosures Manager is 
sensible. However, it is not 
mandatory and employees 
should be encouraged to 
approach any manager. 
The review did note that 
the creation of a dedicated 
email address for people 
making a protected 
disclosure is a good 
measure. 

Set out below are a number of other recommendations from the review which 
provide a useful reminder of what is required in a whistleblowing policy.

Protected disclosures
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Employment Appeals 
Tribunal rules employee 
suffering from alcoholism 
be re-engaged

The Employment Appeals Tribunal 
(“EAT”) recently ordered that an 
employee who was dismissed for 
excessive absenteeism be re-engaged. 

While the EAT conceded that the 
employer in this case had adhered to 
fair procedures and had made every 
effort over the years to deal with this 
employee’s “atrocious history of 
absenteeism”, it nonetheless ordered 
that this employee be re-engaged 
because at all material times, she was 
“in the throes of alcoholism”. The EAT 
concluded that the employee’s 
absenteeism was as a result of 
alcoholism. 

This decision will also be of interest to 
employers as it provides insight into the 
role to be played by an Employee 
Assistance Officer (“EAO”) and what is 
required from the EAO.
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Background
This case falls within the old system and came 
before the EAT by way of an appeal of a Rights 
Commissioner’s decision under the Unfair 
Dismissals Acts. The employee in question had 
been dismissed by the employer on foot of a 
disciplinary procedure arising from her excessive 
absenteeism. 

The employee had problems with alcohol which 
was disclosed to the EAO. However, the EAO 
never shared this information with the employer’s 
HR department. The employer put the employee 
through a disciplinary process and subsequently 
dismissed the employee without knowledge of the 
fact that she was suffering from alcoholism. 

Role of the Employee  
Assistance Officer 
The EAT described the position of the EAO as 
“difficult and anomalous”. The EAO gave evidence 
that she provided a confidential support to 
employees. However, the EAO’s role also involved 
providing reports to the HR department on 
employees’ issues. 

In this case, the EAO’s report about the employee 
failed to mention that she disclosed her alcohol 
problem. The employee also asked the EAO to 
assist her in lodging her appeal of the dismissal. 
The EAO advised her to contact her trade union 
official and later advised the employee to contact  
a solicitor with expertise in employment law. 

While the EAT concluded that the EAO’s actions 
were bona fide and in good faith, the role 
envisaged for the EAO was “not thought out or 
defined” by the employer. 

If the Employee Assistance Programme was a 
completely independent and confidential service, 
the EAO would have been expected to be of more 
assistance to the employee. However if (as the EAT 
found her to be), the EAO was acting on behalf of 
the HR department of the employer, then she had a 
duty to inform the employer of the disclosure made 
to her concerning the employee’s alcohol problem. 

The EAT made a general recommendation that 
EAOs must be given guidelines to deal with these 
types of situations. 

Dismissal 
The fact that the EAO did not share the employee’s 
disclosure in relation to her alcohol problem 
with the HR department lies at the crux of this 
decision. Ultimately, the EAT held that the employer 
should have known about the employee’s alcohol 
difficulties and that if it had known, as a reasonable 
employer, it should and would have dealt with the 
matter differently. 

It was in these circumstances that the EAT felt 
compelled, due to the employee’s disclosure to the 
EAO that it was not reasonable for the employer 
to dismiss the employee. The EAT found that the 
dismissal was unfair and ordered that the employee 
be re-engaged. 

Although the EAT found that dismissal was 
disproportionate in this case, the EAT did conclude 
that a lesser disciplinary sanction would be 
justified. The EAT ordered the employer to take the 
following steps. 

 – A final written warning to remain on the 
employee’s file for 24 months from the date of 
re-engagement.

 – Prior to her return to work, the employee was 
required to provide a medical certificate of fitness 
to return to work, at her own expense, from her 
own GP.

 – The employee was required to adhere to and 
comply fully with the employer’s sick leave 
and absenteeism policy (in particular in the 24 
months while her warning is “live”).

 – The period between dismissal and re-
engagement was to be treated as an agreed 
period of unpaid leave and the employee would 
not accumulate service, increments or seniority 
during this period. 

The EAT felt compelled, due to the 
employee’s disclosure to the EAO that it 
was not reasonable for the employer to 
dismiss the employee. The EAT found that 
the dismissal was unfair and ordered that 
the employee be re-engaged.
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Let’s talk about stress!
Throughout 2016, we have seen an increase in the number of 
employees taking sick leave due to work related stress. 

Work related stress is a health and safety issue as well as an 
employment equality issue. An employee who suffers from work 
related stress has a number of legal actions available to him/her 
including a personal injuries action, a claim under employment 
equality legislation or a claim under the unfair dismissal legislation. 
For this reason, it is important for employers to take steps at an early 
stage to address the issue before matters become contentious. 

Each case of absence from work due to “stress” can be vastly 
different from the next, so employers must carefully consider the 
appropriate action to be taken on a case by case basis. In this update, 
we provide some tips for managing an employee on sick leave due 
to work related stress. 
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What are an employer’s obligations?
Work involves a certain degree of stress and an 
employer is not obliged to guarantee an entirely 
stress free working environment. However, the 
employer is obliged to take steps in terms of 
training and awareness with regard to stress in the 
workplace. This includes providing a clear and well 
communicated stress prevention policy as well as a 
bullying/harassment prevention policy and training 
in relation to such policies.

The Safety, Health and Welfare at Work Act provides 
that employers can be vicariously liable for acts of 
bullying and/or harassment by their employees. 
Therefore, where an employee alleges that the 
stress is as a result of bullying or harassment, the 
employer has to investigate the allegations and 
determine whether further action is required. 

In addition to these obligations, the Employment 
Equality Acts provide that an employer is obliged 
to reasonably accommodate an employee with a 
disability unless such measures would impose a 
disproportionate burden on the employer. 

While stress itself will not be regarded as a disability, 
caselaw varies as to the level of symptoms which 
need to be exhibited in order for an employee to 
be categorised as suffering from a disability and 
therefore protected by the Employment Equality 
Acts.

Therefore, employers have an obligation to 
make adjustments to reasonably accommodate 
employees suffering from work related stress. 

Reasonable adjustments or accommodations can 
take many forms. The recent case of Nano Nagle 
School v Daly, demonstrates that an employer is 
obliged to consider and, in certain cases, to modify 
the role of a disabled employee to enable him/her 
to carry out the role or to return to his/her role. 
This modification can include a redistribution or 
even an elimination of certain tasks. 

99 problems and stress is just one
Where an employee is undergoing a separate 
internal process (for example, a grievance, 
disciplinary or performance improvement plan) 
and the employee has taken sick leave due to 
work related stress, the employer should consider 
scheduling a medical examination to assess his/
her ability to take part in the internal process. The 
advice of medical practitioners should be followed 
which may require an internal process to be 
adjourned pending the employee’s return to health. 

In the event that medical advice provides that 
the employer can continue with its investigation/
process, the employer should consider offering 
the employee additional supports to ensure his/her 
attendance e.g. arranging for an offsite meeting.

Key tips for managing stress in the 
workplace
As noted above, individual instances of stress need 
to be managed on a case by case basis. However, 
the following tips are useful in ensuring that work 
related stress cases are effectively managed.

1.  Ensure that the company has an up to date 
bullying and harassment policy and sick leave 
policy. Policies need to be applied consistently 
to all employees. 

2.  Notify the company insurer as soon as a work 
related stress case comes to your attention. 

3.  Keep in regular contact with employees who are 
absent on sick leave due to work related stress 
and ensure that he/she is made aware of any 
company supports that are available to him/her 
e.g. Employee Assistance Programme. 

4.  Consider scheduling an occupational health 
review to assess the employee’s ability to return 
to work and what additional supports may be 
required to facilitate such a return. Employer’s 
should provide a list a questions to the 
occupational health advisor in advance of any 
assessment. 

5.  Take steps to investigate any allegations of 
bullying and/or harassment. 

6.  Carefully consider any and all suggestions 
to reasonably accommodate the employee’s 
return to work. This may extend to adjustments 
to the role itself. In the event that reasonable 
accommodations requested are not 
commercially feasible, the business should be 
able to point to clear and objective reasons why 
the accommodations cannot be made. 

7.  Conduct a return to work interview with 
returning employees to assess whether any 
additional support is required to manage the 
employee’s stress levels. 

While stress itself will not 
be regarded as a disability, 
caselaw varies as to the level 
of symptoms which need to 
be exhibited in order for an 
employee to be categorised 
as suffering from a disability 
and therefore protected by the 
Employment Equality Acts.
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