
Mediation can be a quick, cost effective and damage limiting 
method for resolving a dispute. But, as a mediator/party in the 
process, how can you get the most out of the process and 
improve the chances of securing a satisfactory outcome? 
Eversheds Sutherland, with our vast experience of Mediation, 
has prepared a handy checklist to give guidance on what you 
may need. We hope this is useful to both mediators and 
parties alike.

Facilitating dialogue
A mediation checklist

General tips for mediators

 – Be sure to remain positive and assertive throughout 
the day. It is the parties’ mediation but you are 
there to facilitate and guide them to settlement. 
To do this you must gain respect from the outset, 
demonstrate an understanding of the issues and 
show a willingness to help them resolve the issues.

 – You must understand that, to secure a palatable 
deal, each party must be prepared to make 
concessions and to listen and appreciate the 
position of the other.

 – It is your job as Mediator to create an environment 
where the parties can work out their differences 
and see a way to working with one another now and 
in the future. You have to help them remove the 
stumbling blocks with each other going forward.

 – Be prepared to convince the parties that, to 
achieve a resolution, they may have to change 
their focus on the dispute from pitched battle to 
resolvable and shared problem. 

 – Be prepared and open to facilitating both joint 
sessions involving all the parties and private 
caucus sessions.

 – Use open ended questions to ensure that the 
parties are exploring options outside the box  
and not simply litigating solutions.

 – Remain open minded and do not be judgmental – 
that is not your job as mediator.

 – Varying the day and the participants can prove 
very helpful during the day of a mediation.

 – For multi-participant mediations, consider 
involving an assistant or co-mediator. This will 
help to ensure that the flow of communication 
for all participants stays even throughout the day 
and that no one is left on their own for too long a 
period. Updates and continued participation and 
dialogue are vital.

 – Don’t be afraid, when leaving one set of 
participants, to give them homework. This usually 
helps to keep the focus and encourage feedback. 
Ask them to tell you or your co/assistant mediator 
if they need to see or speak to you.

 – It is vital that the parties see you as constructive, 
and capable of keeping communication open. 
Don’t allow the parties to get bored or ruminate 
on unanswered issues – try to get the issues out in 
the open for discussion.

 – Let the parties know you are only human and 
cannot read their minds. If there is something they 
want to discuss make sure they speak up.



Tips for parties

 –Make sure that your decision makers are present.

 –Be prepared to listen and give concessions if they do 
not harm your position. Posturing for posturing’s sake 
does not secure results.

 –Avoid bluffing and ensure that your team remains 
fully committed to the process during the day of  
the mediation.

 –Ask the Mediator to track the discussions and to keep 
you fully informed when concessions are made on 
either side. This helps to create an environment in 
which a settlement can be achieved.

 –Watch for signals and listen carefully for subliminal 
messages particularly as the mediator delivers good 
and bad news – try to assess where the balance lies. 
Remember, the Mediator can only reveal information 
where s/he is authorised to do so – hence the 
importance of the subliminal messages.

 –Avoid issuing ultimatums, or bottom lining position, 
as threats are rarely conducive to settlement. The 
solution is often to be found in the intangibles. For 
example, if two parties are disputing the ownership of 
an orange then the best result is not always to split it 
in two: one party might need the juice and the other 
the rind. Hey presto, an innovative solution.

 – If the mediation is progressing well, but settlement 
authority is exhausted, it can be important to ensure 
that the mediation does not fall apart and can be 
reconvened. Be prepared to empower the Mediator 
and request an adjournment or a further session.

The advantages of mediation

 –Litigation costs are avoided.

 –Management time and resources are condensed into 
a small period of time where all the issues are thrashed 
out and creative options which do not exist in normal 
litigation or arbitrations can sometimes be found.

 –There is not just one winner. Both parties can expect 
with little pain to achieve an acceptable outcome 
which will result in them being able to work together  
or recommend one another going forward.

 –The parties remain in control of the process and 
not the lawyers. A third party will not determine the 
outcome – it remains in the hands of the parties.

 –A successful mediation will result in considerable 
savings in time, cost and energy.
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