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Expert Evidence – Law Reform 
Commission Recommendations

Experts play a crucial role in assisting parties engaged in 
a wide variety of disputes, including healthcare litigation. 
Given the important role played by experts, the Courts 
have regularly been asked to consider the question of 
what duties experts owe and to whom. Indeed such was 
the importance attached to role of an expert, that for 
centuries experts have enjoyed immunity from suit in 
many common law jurisdictions. However, more recently, 
the Courts in the UK have ruled that the traditional 
immunity from suit enjoyed by experts no longer exists in 
the UK. These issues have recently been considered in an 
Irish context by the Law Reform Commission in Ireland. 

The Law Reform Commission’s Report published in 
January 2017 recommended that in order to avoid 
the risk that an expert may be seen as the “hired gun” 
of the party who engages him or her, the following 4 
main duties of an expert witness should be set out in 
legislation:

 – an overriding duty to the court to provide truthful, 
independent and impartial expert evidence

 – a duty to state the facts and assumptions on which his 
or her evidence is based and to fully inform himself or 
herself of any fact that could detract from his or her 
evidence

 – a duty to confine his or her evidence to matters within 
the scope of his or her expertise

 – a duty to his or her instructing party to act with due 
care, skill and diligence, including a duty to take 
reasonable care in drafting any written report.

The Report recommended that if an expert fails to 
comply with the 4 main duties identified above, a Court 
may rule inadmissible his or her evidence.

The Report also considered the recent case law from the 
UK in relation to the abolition of the traditional immunity 
from suit for experts. The Report accepted that the 
rationale for the immunity was difficult to justify and 
that it should be abolished, and replaced by a statutory 
provision that an expert could be sued if the evidence 
they provide is given in a grossly negligent manner, 
falling below the standard of care to be expected from 
that expert. This Law Reform Commission suggest this 
gross negligence test would adequately balance the 
desire to provide sufficient protections to experts so 
as not to discourage them while also recognising that 
where a party is wronged, they should have a remedy. 
If this recommendation is accepted, it will represent a 
significant development in this jurisdiction and have 
wider implications for experts, who will likely require an 
additional layer of professional indemnity cover in respect 
of their work as an expert.
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Case Law Update

A. Woman who tripped at Dublin Airport  
has negligence award overturned by  
Court of Appeal. 

Bell v Dublin Airport Authority [2016] IECA 384

The Plaintiff tripped on the steps of an air bridge as she 
disembarked from a flight at Dublin Airport. Her claim for 
negligence against the DAA was initially successful, but 
later overturned by the Court of Appeal. 

In the High Court, the trial judge had accepted that the 
absence of wall signs warning passengers of the steps 
was enough to prove negligence on the part of the 
authority. However, the three-judge Court of Appeal was 
unanimous in ruling that the woman had failed to prove 
that the DAA was negligent, and that the trial judge was in 
error in his analysis of the test for negligence.

In 2009, the Plaintiff tripped and fell on an air bridge 
between the aircraft and the terminal. In the High Court, 
she pleaded her claim in negligence against the DAA and 
did not pursue the carrier, Aer Lingus.

The negligence alleged was that DAA failed to have wall 
signs at head height to alert people to the fact that there 
were steps in the flooring of the walkway. The evidence 
of the Plaintiff’s engineer and all the other witnesses was 
that the steps on which she tripped were visible through 
the use of luminous yellow markings .

The Plaintiff testified that she did not see the step, and 
her case was that the step was obscured from view 
because of the other passengers ahead of her on the 
bridge. President Ryan was of the opinion that even if 
the air bridge had been crowded with people, it was 
difficult to understand just how the Plaintiff could have 
been prevented from seeing the luminous yellow strip 
indicating the saddle.

The Plaintiff’s engineer said “if there had been signs on 
the wall at eye level, that would have gone a long way 
to eliminating the effect of the hazard created by the 
step or saddle”. President Ryan stated that this was “a far 
cry from establishing causation” and that the Engineer’s 
personal experience as a traveller at other airports was 
not satisfactory expert evidence, and that the Engineer 
“was unable to provide technical engineering analysis to 
assist the court”.

President Ryan was satisfied that there was “nothing to 
demonstrate… how the Airport Authority was in breach of 
its duty to take reasonable care” and “the mere fact that 
other airports did things differently was not evidence of 
negligence on the part of the DAA”.

Accordingly, it was not sufficient for the Plaintiff to prove 
that some particular measure might have or would have 
prevented the accident happening – this is not the test of 
negligence, which in this case would be: “did DAA take 
reasonable care to ensure that the access to the terminal 
from the aircraft was safe?”

The Court was in agreement that the Plaintiff’s case in 
negligence could not succeed because there was “simply 
no evidence of any negligence on the part of the DAA”.

President Ryan added that “the trial judge fell into the 
error of thinking that because there was evidence of a 
measure that might have made a difference, the failure to 
do it was negligent”. 

The Court of Appeal also dealt with the question of who 
a Plaintiff should sue in a case such as this, by confirming 
that the Montreal Convention applies and the Plaintiff 
was restricted to suing the aircraft carrier, in this case Aer 
Lingus. 
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B. Court of Appeal increases Plaintiff’s High 
Court Award by 300%

Moore v Advanced Tyre Company Ltd [2017] IECA 10

A recent case which came before the Court of Appeal 
witnessed the Plaintiff’s initial award of €9,000 increased 
by 300% to €36,000 after the Court of Appeal found 
that the High Court had erred in its approach towards 
contributory negligence on the part of the Plaintiff. The 
Plaintiff sustained a fractured elbow after falling from 
her bicycle when one of the Defendant companies’ 
drivers failed to stop in her path outside the Defendant’s 
premises. 

The Plaintiff had been cycling on the path at or near the 
Defendant’s premises due to on-going roadworks. The 
Plaintiff claimed that the Defendant’s driver was looking 
to his left when she approached from the right and the 
driver failed to stop after she shouted at him. As a result, 
the Plaintiff was forced to cycle around the front of the 
vehicle which subsequently led to her falling off her 
bicycle and sustaining injuries. This claim was disputed by 
the Defendant’s driver who claimed that the Plaintiff was 
cycling on the road and the back carrier of the Plaintiff’s 
bicycle caught his vehicle when the Plaintiff tried to veer 
onto the footpath to avoid oncoming traffic. 

The crux of the matter was the element of contributory 
negligence. Initially the High Court awarded the Plaintiff 
€60,000 but reduced the award based on their estimation 
of contributory negligence. The Plaintiff was found to 
be 85% liable and the award was reduced to €9,000. 
However, the Court of Appeal found that the High Court 
had erred in its calculation of contributory negligence, 
and reduced the Plaintiff’s blameworthiness to 40% and 
therefore increasing the award to €36,000. Ms Justice 
Mary Irvine, on behalf of a three-judge appeal court 
noted that, although, the Plaintiff should not have been 
cycling on the footpath, the existence of the roadworks 
should be taken into account. It was also found that the 
Defendant’s driver should have yielded right-of-way to 
the Plaintiff even if she should not have been cycling on 
the footpath. 

See link: http://www.independent.ie/irish-news/courts/
woman-cycling-on-footpath-who-fell-after-incident-
with-car-sees-compensation-increased-by-300pc-on-
appeal-35421497.html 

C. Woman who slipped on grapes in Tesco has 
award cut to €1.2m

Walsh v Tesco Ireland Limited [2017] IECA 64 

The Plaintiff was left permanently disabled with severe 
back and other injuries after slipping on grapes while 
shopping in a Tesco store has had her €1.43m damages 
award reduced to €1.25m. The Plaintiff sued after a fall in 
the fruit section of the Tesco store, in August 2012. She 
hit the ground after her legs shot out from under her and 
was unable to get up afterwards.

Tesco admitted liability on the first day of the High Court 
hearing but disputed the sums claimed. On the basis of 
medical and other evidence heard over seven days, Mr 
Justice Anthony Barr held she suffered severe physical 
and psychological injuries, including serious back and 
bladder injuries, leaving her “grossly disabled in all 
aspects of her life”.

A former sportswoman, who had played GAA with Co 
Clare and Munster, pleaded that she cannot play sports 
and will probably be unable to resume her work as a part-
time secretary. 

The Judge awarded €1.43m but Tesco appealed that 
sum. A stay was applied on the award pending appeal on 
condition the that €500,000 was paid out in advance, 
plus 75 per cent of the Plaintiff’s legal costs.

At the beginning of March, the three judge Court of 
Appeal cut the award by €182,000 on foot of various 
findings, including about the number of medical 
procedures to be funded into the future and on the 
appropriate interest rate applicable to future loss of 
earnings.

While accepting Tesco “to a certain extent” won its 
appeal, Ms Justice Mary Irvine said the Plaintiff was 
entitled to her costs of the appeal. That was for reasons 
including Tesco’s failure to respond to a letter from 
the Plaintiff’s solicitors last January, before the appeal 
hearing, offering to accept €1.2m instead of the €1.4m 
award. Had Tesco accepted that offer, the Plaintiff would 
have got less than the Appeal Court had decided she was 
entitled to. 

Tesco argued that the Plaintiff’s offer came when 
preparations for the appeal were well under way. Tesco 
wished to appeal for reasons including that it considered 
the overall award too high and its concern about the 
possible impact of the High Court findings, including 
concerning interest rates, for other cases. 
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Ms Justice Irvine said the appeal outcome meant the 
Plaintiff had got more than she had offered to accept 
from Tesco. While that offer came late in the day, Tesco 
had said it intended to run the appeal to deal in effect 
with the required rate of return on investment income 
and had lost on that issue. 

In its judgment, the Appeal Court noted the High Court 
had found that the Plaintiff would probably be unable to 
return to work and, arising from the significant Court of 
Appeal judgment in the Russell case concerning interest 
rates, assumed a 1.5 rate of return for future pecuniary 
loss and 1 per cent for future loss of earnings.

Ms Justice Irvine rejected Tesco’s claim that the High 
Court erred in assuming a 1.5 per cent pecuniary for 
future pecuniary loss but found the High Court erred in 
calculating the claim for future loss of earnings on the 
basis of a 1 per cent rate of return as opposed to 1.5 per 
cent. That latter finding meant the future loss of earnings 
claim was reduced by about €40,000.

She cut the sum awarded for future urology procedures 
from €132,750 to €26,550 which together with other 
reductions cut the total award from €1,439,495 award to 
€1,256,652.

See link: http://www.irishtimes.com/news/crime-and-
law/courts/high-court/woman-who-slipped-on-
grapes-in-tesco-has-award-cut-to-1-2m-1.2996697

D. Contributory Negligence – Damages Award 
reduced by a third

Circuit Court President, Mr Justice Raymond Groarke, 
reduced the Plaintiff’s €40,000 damages award by a third 
for contributory negligence, to a total of €26,667. The 
Plaintiff injured his right elbow while installing UPC cables 
on a house, when he slipped off his ladder. He said he 
had been with a colleague and had set his ladder against 
a wall with bushes. While descending the ladder, he had 
slipped on leaves which had gone through the steps. As 
he tried to hold on with one hand, he rotated to the side 
and struck his right elbow. He felt pain and discomfort in 
his upper arm but had continued to work that day. 

He later attended his GP who referred him to the Kilkenny 
Hospital where X-rays did not reveal any fracture. He 
had suffered soft-tissue injuries and his life had been 
discommoded since the incident. The Plaintiff told the 
court that he was now working at a different position 
within the company as he could not undertake heavy 
work anymore. He claimed he had not been trained 
for this type of slippery hazard and the company safety 
guides did not mention what to do when confronted with 
foliage.

A forensic engineer who gave evidence on behalf of the 
Plaintiff, said he had to cable at least 18 houses per day 
and had been working under pressure. He said bushes 
were a frequent hazard for this particular job and another 
person should have been assigned to work with the 
Plaintiff and his colleague. 

The Defendants denied liability and claimed the Plaintiff 
was a highly trained and experienced employee. They 
alleged the Plaintiff, having felt that the bushes were a 
hazard before starting the job, should have called his 
supervisor as per company procedure. 

Judge Groarke said he did not believe that foliage had 
been considered a hazard sufficient enough to call the 
supervisor each time. He said the Plaintiff had felt he 
had to get on with the job but should have been more 
careful when descending the ladder. “Had this accident 
happened when the Plaintiff was ascending the ladder it 
would have been a different matter,” the judge said.

See link: http://www.independent.ie/irish-news/courts/
upc-worker-who-injured-elbow-after-slipping-on-
ladder-awarded-almost-27k-35418254.html 
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E. Barry (a Minor) v. National Maternity Hospital 
[2016] IESE 41

The Plaintiff brought an action seeking personal injuries 
in respect of injuries he sustained at birth. The only issue 
before the Supreme Court was whether the trial judge 
erred in law in calculating the Plaintiff’s accommodation 
expenses into the future. The Supreme Court considered 
the following questions:

 – Whether the value of the family home should be 
deducted

 – Whether such deduction should be gross or net of any 
mortgage

 – How to prevent the potential windfall gain to the 
Plaintiff’s family. Thereby, raising the question how 
should the Court address the issue of potential 
benefits accruing to a Plaintiff’s family home

 – How to avoid creating a detriment to the Plaintiff 
which may arise if there was a shortfall in the level of 
damages that is awarded. 

The Supreme Court agreed with the High Court that 
there was no one exclusive method of assessment in this 
area. The central issue being whether the result of an 
assessment fairly makes good the financial loss accrued 
to the Plaintiff. The process for quantification can only 
be a matter for reasoned quantification and estimation. 
Although the Supreme Court upheld the High Court 
Judgment, the Supreme Court noted that the trial judge’s 
approach was unusual. In this regard, the Supreme Court 
observed that that decision did not and could not create 
any new paradigm for quantification of damages in these 
types of cases. 

Concurring with the Supreme Court’s judgment, Clarke J. 
observed that more difficult issues arises before the Court 
where an issue arises as to whether new accommodation 
is necessary for the Plaintiff. He observed that quantifying 
on the basis of purchase price alone might give rise to 
the estate of the Plaintiff gaining a potential windfall 
gain. Conversely, an injustice may arise if the Plaintiff is 
under-compensated and is thereby required to spend 
their own money in meeting some of the additional costs 
of purchasing a property which is appropriate to meet his 
needs.

Justice Clarke suggested that the Courts could 
consider whether the award of damages in respect of 
accommodation needs could be based upon the rental 
cost of a suitable accommodation rather than the cost 
of purchasing a property. He observed that the true 
quantification of providing accommodation for the 
Plaintiff is in fact the rental cost and, in this regard, any 
additional cost involved in purchasing property is not 
truly a cost of providing accommodation to the Plaintiff, 
rather the cost of acquiring the asset in question. It 
should be noted, that Clarke J accepted that it would be 
necessary for the Court to take into account that there 
may be future practical issues to be addressed, however, 
such issues arise in a case-by-case basis. One practical 
issue which was noted by the Court was that there is not 
a property market for specially adapted accommodation 
for injured Plaintiffs. Moreover, any quantification based 
upon rent would also involve an actuarial calculation 
based upon the life expectancy of the Plaintiff. In this 
regard, Clarke J. criticised the continuing failure on 
the State to introduce periodic payments legislation in 
catastrophic injury cases. 

According to Clarke J., the quantification of damages 
in respect of adapting accommodation should be on 
a rent-based approach, actuarially calculated, this 
quantification basis may give rise to a sum which is either 
equal or greater than the cost of purchasing and adopting 
appropriate accommodation. 
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The Russell Decision: 
“The Real Rate of Return” Case
Russell (a minor) V HSE [2015] IECA 236

Gill Russell, a minor, suffered catastrophic injuries at birth 
and requires 24 hour medical care for the rest of this life. 
In 2015, the Court of Appeal upheld the decision of the 
High Court, to reduce the real rate of return from the 
traditional 3% to a rate of return of between 1% and 1.5%. 
This is likely to result in a significant increase in awards 
for catastrophically injured plaintiffs in the order of 30% 
depending on future life expectancy.

In claims such as this a Plaintiff receives compensation 
for Special Damages such as future loss of earnings 
or future nursing care. However, the Court recognises 
that the Plaintiff who receives a lump sum settlement 
benefits by receiving funds immediately in respect of 
future expenses. Traditionally, a Plaintiff was expected 
to invest the amount received and to receive a return 
on that investment. The Real Rate of Return (‘RRR’) is 
the annual percentage return realised on an investment, 
which is adjusted for changes in prices due to inflation 
or other external effects. The lower the rate of return 
applied to a lump sum award, the higher the award will 
be. This decision meant that lump sum awards in favour 
of persons with catastrophic injuries will be significantly 
higher in the future.

The HSE disputed the approach taken by the High Court 
when assessing the €12 million damages awarded to the 
Plaintiff. The High Court decision altered the existing 
position whereby money for future care and expenses is 
awarded on the assumption, when invested, it will gain 
interest at an annual rate of 3 per cent. A discount to 
allow for that 3 per cent “real rate of return” was built into 
awards over the past decade. 

In the Court of Appeal, the decision was …explain what 
1% is for and what 1.5% is for.

The HSE claimed that this ruling would have implications 
for it, the State and for insurers. The HSE sought 
permission to appeal the Court of Appeal ruling in 
relation to the interest rate issue only. 

In a published determination on 3 February 2017, the 
Supreme Court refused permission for an appeal. It said 
that the HSE’s argument that the financial consequences 
of the High Court decision were ‘very significant indeed’ 
had not been made in the High court and was dismissed 
by the Court of Appeal. Without any “acceptable 
explanation” for why the HSE had not raised the issue in 
the High Court, the Supreme Court said it was “seriously 
doubtful” the HSE’s claims of the implications for the 
insurance industry and the State could be relied upon 
in addressing the necessary criteria for permission 
to appeal. The Supreme Court stated it would be 
unsatisfactory to hear an appeal when in substance, the 
case had already settled.

See link: http://www.irishtimes.com/news/crime-and-
law/courts/supreme-court/hse-denied-appeal-over-
damages-for-catastrophic-injury-1.2962938

Insurance defence update / Summer 2017

6

http://www.irishtimes.com/news/crime-and-law/courts/supreme-court/hse-denied-appeal-over-damages-for
http://www.irishtimes.com/news/crime-and-law/courts/supreme-court/hse-denied-appeal-over-damages-for
http://www.irishtimes.com/news/crime-and-law/courts/supreme-court/hse-denied-appeal-over-damages-for


Working Group on 
Commission of Inquiry 
on Motor Insurance 

A Working Group on Personal Injury Claims 
has recommended that a Commission of 
Inquiry should be set up to monitor 
insurance pay outs in respect of injuries 
such as whiplash and compare them with 
other jurisdictions. The working group, as 
chaired by the Minister for State, Eoghan 
Murphy, has recommended that the 
Commission is chaired by Mr Justice Nicholas Kearns, a 
retired judge of the High Court. 

This development comes as Kevin Thompson, 
the Chief Executive of Insurance Ireland recently 
publicly stated that whiplash accounted for 80% 
of all motor insurance claims. 

There has also been a call by the British 
Government to reduce minor whiplash awards to 
£500 in the UK. This is in contrast to the recently 
published Book of Quantum in Ireland which 
quantifies minor whiplash awards from €15,700 to 
€19,400.

The Insurance Industry and expert committees 
have cited a myriad of reasons for the rise in 
insurance premiums such as the rise in the 
frequency of claims being taken, high legal 
costs, high awards given by the Courts, periods 
of under-pricing, and reduction in investment 
returns for insurance companies, to name a few. 

The Working Group did warn that the 
establishment of the Commission of Inquiry 
would not bring a quick fix to the problem of 
rising insurance premiums. There has also been 
concern by some legal professionals that such 
a Commission of Inquiry could in fact penalise 
innocent victims by reducing appropriate 

compensation awards. Accordingly, they have 
called for the Commission to seek input from 
victim organisations and plaintiff lawyers. 

At a time when the average price for car insurance 
in Ireland is €900 with same expected to rise a 
further 10-15% before mid-2017, as per the recent 
report of S&P Global, clarification, comparison 
and review by an independent committee in the 
appropriate manner is a welcome move. 
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The Mediation Bill 2017

The Mediation Bill was published on 13 February 2017. The Bill seeks 
to formalise the method used for resolving many different types of 
disputes through mediation. Solicitors and barristers will now have a 
statutory obligation to advise their clients of the mediation process 
in order to resolve their disputes. 

These obligations include advising clients:

 – to consider using mediation as a means of resolving disputes

 – by providing information on mediation services, including details for qualified mediators

 – the advantages and benefits of mediation

 – the confidentiality of the process, and

 – the enforceability of mediation settlements.

It is important to note that that mediation is an option at any stage of the proceedings. If a client decides not to 
mediate, the solicitor must swear a statutory declaration that they advised their client to consider mediation. Where 
the declaration is not filed, the court shall adjourn the proceedings until such time as it is provided and costs sanctions 
can be imposed on parties who unreasonably fail to engage in mediation.

A new obligation on parties as a result of the Bill, is to sign an ‘agreement to mediate’ 
which will deal with matters such as fees, costs and location. Significantly, once an 
agreement to mediate has been signed, time will effectively stop for the purposes of 
the limitation period specified by the Statutes of Limitation until 30 days after either a 
mediation settlement is signed or the mediation is terminated. 

See link: https://www.oireachtas.ie/viewdoc.asp?DocID=34522&&CatID=59
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New Court Rules Limiting the 
number of experts to be called 
to give evidence 
Ruling by the Mr Justice Cross in Williams v 
HSE, February 2017

In this case, the Defendant brought an application 
under SI 254 of 2016. The amended rules of the 
Superior Courts Conduct of Trials, 2016 were brought 
in to law in October 2016 and in relation to expert 
witnesses, rule 58.3 states:

“Save where the Court for special reason so permits 
each party may offer evidence from one expert only 
in a particular field of expertise on a particular issue. 

Such permission shall not be granted unless the 
Court is satisfied that evidence of additional evidence 
is unavoidable in order to do justice between the 
parties” 

Mr Justice Cross, on hearing the submissions, 
confined the Plaintiff to calling only one liability expert 
instead of two.

This order is a potential significant precedent for other 
cases to follow, which ought to limit the duration and 
costs associated with a trial.

Tips and Tools – Defending an 
Action in Defamation

Two recent cases before the Circuit Court can provide 
guidance for defending an action in defamation. The 
first highlights the importance of Defendants answering 
correspondence from Plaintiffs’ solicitors. This claim 
resulted in the Plaintiff being awarded €20,000 in 
damages for defamation after being falsely accused 
of not paying for a €2 pastry in a Centra. The Plaintiff 
was successful in alleging that words spoken meant he 
was guilty of criminal or dishonest conduct, he was a 
thief a liar and a person of disreputable and low moral 
character. The Defendant initially ignored six letters from 
Plaintiff’s legal representation, only responding after legal 
proceedings had been issued. Although a full Defence 
was filed, the Defendant’s initial failure to deny that the 
incident happened, as alleged or at all, allowed the Judge 
to draw an adverse inference and to prefer the Plaintiff’s 
evidence. As such, it is imperative that Defendants 
engage with the Plaintiff’s legal representatives, even at a 
pre-proceedings stage. 

The trial Judge noted that shops are entitled to enquire 
about their goods as long as it is in a reasonable 
manner, and the second case is a good example of 
how Defendants should enquire about their goods in 
a shoplifting scenario. The Plaintiff here lost a €75,000 

defamation action after claiming she had been wrongfully 
accused of taking a €7 packet of hair clips. She alleged 
that she was hiding her false teeth rather than concealing 
stolen goods. CCTV footage, however, allowed the store 
manager to see that the Plaintiff had in fact concealed 
goods. Two members of staff then approached the 
Plaintiff and both were able to confirm that the Plaintiff 
did not mention anything about false teeth and the story 
she later presented to the court. Importantly, the store 
manager was able to give clear and consistent evidence 
in relation to the incident and the subsequent interaction 
with the Plaintiff. The trial judge accepted the evidence 
of the Defendants as the far more credible evidence 
and dismissed the claim. This is an important case for 
Defendants to bear in mind when faced with a potential 
defamation claim.

http://www.independent.ie/irish-news/courts/man-
falsely-accused-of-stealing-2-pastry-from-centra-
awarded-20000-35571978.html

http://www.irishtimes.com/news/crime-and-law/
courts/circuit-court/judge-rejects-false-teeth-claim-
in-75-000-defamation-case-1.3021746
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Statute of 
Limitations – 
Case law Update

Under current personal injuries legislation, legal proceedings 
must be initiated within two years of the cause of action  
accrued or when the injured party had the requisite knowledge 
to take proceedings.

a. Green v Hardiman [2017] IEHC 17 judgement 
delivered on 20/1/2017 

The Plaintiff alleged that he suffered personal injuries as a 
result of the Defendant’s negligence and breach of duty. 
This case arose out of the occurrence of a tear during the 
course of a laparotomy on 11 December 2007, a period 
of infection and subsequent development of a hernia. 
The Plaintiff alleged that the treatment provided by the 
Defendant was inadequate and that he had been forced 
into a prolonged stay at the hospital as a result of the 
Defendant’s management of his condition. 

The Plaintiff issued his claim on 7 August 2012, almost 
5 years after the alleged acts of negligence of the 
Defendant. Accordingly, the Defendant raised the Statute 
of Limitations in his defence, pleading that the Plaintiff’s 
claim was statute barred. A consultant from whom the 
Plaintiff was seeking a second opinion on treatment had 
attributed the cause to a combination of a pre-existing 
hernia and a small contribution from the operation 
carried out in 2007, this opinion given in the absence of 
access to the Plaintiff’s original notes. A second opinion 
was sought by an expert in May 2012.

The Court held that the Plaintiff’s action against the 
Defendant would not be barred by virtue of the Statute of 
Limitations. The Court observed that the medical records 
were required in order to attribute the injuries of the 
Plaintiff to the failure of the Defendant to investigate the 
matter properly. The Court accepted that the Plaintiff was 
not and could not have been aware that he had suffered 
an injury due to the failure of the Defendant until he had 
received the report of his expert or arguably when he 
received the hospital records, both of which was within 
the statute.

b. Hewitt –v- HSE [2016] IECA 19

This case involved an appeal from a decision of the High 
Court in respect of the interpretation of the Statute of 
Limitations in a fatal injuries claim death taken by the 
deceased’s husband pursuant to section 48 of the Civil 
Liability Act 1961 (the Act). The husband’s claim was 
brought less than two years after death of his wife.

The Plaintiff’s wife had been diagnosed with breast 
cancer, following which she appeared to have made a 
full recovery. However, a subsequent ultrasound scan in 
February 2007 showed two lesions appearing on her liver, 
but no action was taken. In July 2007 the Plaintiff was 
informed that these cancerous lesions had spread and 
she subsequently died in June 2010. The deceased did 
not issue proceedings alleging a delayed diagnosis of the 
recurrence of her cancer during her lifetime.

The Plaintiff subsequently initiated proceedings in 
January 2012, within two years of his wife’s death but 
almost 5 years following the February 2007 ultrasound 
scan that had not been acted upon . The trial judge 
held that although the deceased’s cause of action had 
expired in July 2009 (when she became aware that there 
had been a delayed diagnosis of the recurrence of her 
cancer), the fatal injuries claim taken by her husband was 
not statute barred as it had been issued within two years 
of the date of the deceased’s death. 

During the course of the appeal it was contended by 
the Defendant that having regard to the wording in the 
legislation, once the deceased’s cause of action had 
become statute barred it must follow that the Plaintiff’s 
claim would also be statute barred. The Plaintiff argued 
that his action on behalf of the deceased’s dependants 
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was a stand-alone action. The Court determined that 
if the deceased had taken an action at the time of her 
death, her claim would have been statute barred and 
accordingly it followed that the Plaintiff could not 
maintain his proceedings under S.48 of the Civil Liability 
Act 1961. The Court of Appeal added that if the Plaintiff 
was allowed to proceed with his cause of action, this 
could have “startling implications” on claims that were 
statute barred but could be revived at a later date by a 
personal representative or family members. 

c. Murphy v HSE [2016] IEHC 694

This case considered the meaning of the ‘date of 
knowledge’ in respect of the Statute of Limitations of 
a personal injuries claim as defined by Section 2 of the 
Statute of Limitations (Amendment) Act 1991. 

This case involved a claim for personal injuries claim 
taken by the Plaintiff arising from care she received at 
one of the Defendant’s hospitals. The Plaintiff underwent 
an emergency caesarean surgery in University College 
Hospital Galway for the birth of her third child, and 
subsequently required emergency repair surgery for a 
tear in her womb on 30 December 2008. She remained 
in intensive care and was discharged on 22 January 2009. 
At this point the Plaintiff began to make enquiries into her 
care. 

The Defendant contested that this action was statute 
barred as the Personal Injury Summons was issued on 17 
August 2011, more than two years after the date of the 
alleged negligence [the relevant limitation period]. 

The Court discussed the interpretation of ‘date of 
knowledge’ as defined by Section 2 of the Statute of 
Limitation:

“a Plaintiff in my opinion must know enough facts as 
would be capable of at least upon further elaboration 
of establishing a cause of action even if the plaintiff has 
no idea that those facts of which he has knowledge do 
in fact constitute a cause of action as that particular 
knowledge is irrelevant under the Act. But the adequacy 
of the knowledge must be related to the context”.

In addition the Court referenced the judgment in the 
English decision of Halford v Brookes where Donaldson 
M.R. stated that knowledge can be construed as to “know 
with sufficient confidence to justify embarking on the 
preliminaries to the issue of a writ, such as submitting a 
claim to th e proposed defendant, taking legal and other 
advices, and collecting evidence. Suspicion, particularly if 
it is vague and unsupported, will indeed not be enough, 
but reasonable belief will normally suffice”.

Having regard to the above judgements and in 
considerations of the relevant sections of the Act, the 
Court determined that the date of knowledge of the 
Plaintiff was the date that she had sufficiently recovered 
from the trauma of her son’s birth and was fixed as 
22 January 2009, the date of discharge from hospital. 
Accordingly the Plaintiff’s claim was statute barred and 
the proceedings were dismissed.

Medical 
Practitioners 
(Amendment) 
Bill 2014 – 
Update
The Medical Practitioners (Amendment) Bill 
2014, this has now reached Report and Final 
Stages, and the Dáil amendments can be found 
here, from 30 March 2017. It is awaiting further 
amendments from the Seanad, and will then be 
passed into law by both Houses.

Civil Liability 
(Amendment)  
Bill 2017
On 10th January 2017, The Civil Liability (Amendment) Bill 
2017 was placed before the Oireachtas by the Minister for 
Justice & Equality. If and when the Bill is enacted same 
will permit the Courts to make periodic payment orders 
(PPOs) as an alternative award to lump sum payments in 
cases of catastrophic injury. The Bill includes a number 
of points which the Court is to take into account when 
determining whether to make a PPO or to make a lump 
sum award. Furthermore, it provides that PPO may 
only be awarded by the Court if same is satisfied that 
continuity of payments would be reasonably secured. 
Moreover, the Bill provides for annual adjustment of 
periodic bi-payments by reference to the Harmonised 
Index of Consumer Prices.
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Bilateral Agreement between the 
European Union and the United 
States of America On Prudential 
Measures Regarding Insurance and 
Reinsurance

The European Union has negotiated A Covered Agreement with the 
United States. The Covered Agreement affirms the US system of 
insurance supervision, protects insurance consumers, and provides 
meaningful benefits for US insurers and reinsurers. A Covered 
Agreement is defined as a “written bilateral or multilateral 
agreement regarding prudential measures with respect to the 
business of insurance or reinsurance.”
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The Covered Agreement limits the worldwide application 
of EU prudential measures on US insurers operating in 
the EU, including the elimination of worldwide group 
capital, governance, and reporting requirements. EU 
prudential supervision of U.S. insurers will be limited to 
these insurers’ EU operations and activities. Additionally, 
the Covered Agreement includes state based reinsurance 
provisions that build on work largely underway at 
the state level in the US and are expected to reduce 
reinsurance costs for primary insurers and improve the 
affordability and availability of insurance products to 
personal and commercial insurance consumers.

The Covered Agreement addresses three areas of 
prudential insurance supervision:

 – group supervision 

 – reinsurance, and 

 – exchange of information between supervisory 
authorities. 

Group Supervision

Group supervision features of the Covered Agreement 
include (see Article 4 of the Covered Agreement):

 – The group supervision practices described in the 
Covered Agreement apply only to EU and US insurance 
groups operating in both territories.

 – US insurance groups operating in the EU will be 
supervised at the worldwide group level only by 
the relevant US insurance supervisors. EU insurers 
operating in the United States will be supervised at 
the worldwide group level only by the relevant EU 
insurance supervisors.

 – US insurance groups operating in the EU will not have 
to meet EU worldwide group capital, reporting, or 
governance requirements.

 – With respect to risks from outside their territories 
that threaten operations and activities within their 
territories, supervisors in both the United States and 
the EU can request information from insurance groups 
from the other party, and take appropriate action 
within their territory to protect policyholders and 
financial stability.

Reinsurance

Subject to certain conditions, the Covered Agreement 
eliminates collateral and local presence requirements for 
US reinsurers operating in the EU insurance market, and 
eliminates collateral and local presence requirements for 
EU reinsurers operating in the US insurance market, as a 
condition for and in connection with regulatory credit for 
reinsurance.

While relief from reinsurance collateral requirements will 
reduce regulatory burdens for EU reinsurers operating in 
the United States, the Covered Agreement also relieves 
US reinsurers from the obligation to establish a local 
presence i.e. a branch or subsidiary in the EU.

Reinsurance features of the Covered Agreement include 
(see Article 3 of the Covered Agreement):

 – The US states have 60 months (5 years) to adopt 
reinsurance reforms removing collateral requirements 
for EU reinsurers that meet the prescribed consumer 
protection conditions. 

 – For a EU or US reinsurer, conditions regarding 
financial strength, market conduct, and reporting 
requirements are the bases for relief from collateral 
and local presence requirements. Failure to meet 
these conditions and requirements can result in the 
reposition of collateral or local presence requirements. 

 – Within 24 months, EU Member States will revise 
existing laws so that US reinsurers can operate in the 
EU without establishing a branch or a subsidiary. For 
those US reinsurers that have not yet established a 
branch or subsidiary but have been operating in the 
EU, local presence requirements will not be imposed.

Exchange of Information

The Covered Agreement encourages, in a non-binding 
manner, insurance supervisors in the EU and US to share 
information. To support such information exchange, 
an annex to the Covered Agreement includes model 
provisions for a memorandum of understanding on 
information exchange that insurance supervisors are 
encouraged to adopt.

See link: https://www.treasury.gov/.../Covered-
Agreement-Fact-Sheet-(011317)-FINAL.PDF
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Save the date
Eversheds Sutherland are hosting an Insurance Defence / 
Corporate Claims ‘Thought Leadership’ Event on Tuesday, 
3 October 2017:

Breakfast: 07:30 – 08:00 

Seminar: 08:00 – 10:00 (sharp)

Venue: Eversheds Sutherland, One Earlsfort Centre, Earlsfort Terrace, Dublin 2

Speakers: To be confirmed.

Places are limited for this complementary event. If you would like to reserve a place please contact 
rosemariepollard@@eversheds-sutherland.ie. 

Key contact

Aisling Gannon 
Partner

+353 1 6644 205 
aislinggannon 
@eversheds-sutherland.ie

For more information on any of the topics discussed 
in this update, please contact:

Valerie Gibson 
Senior Associate

+028 9 0918 818 
valeriegibson 
@eversheds-sutherland.ie

Belfast 
Eversheds Sutherland 
Scottish Provident Building 
Donegall Square West 
Belfast 
BT1 6JH 
Ireland

+44 28 9091 8604

Dublin 
Eversheds Sutherland 
One Earlsfort Centre 
Earlsfort Terrace 
Dublin 2 
Ireland

+353 1 6644 200

If you would like to subscribe to this newsletter please contact  
rosemariepollard@eversheds-sutherland.ie.
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