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Introduction 
In a decision likely to have significant consequences for the Irish 
insurance market, the High Court has recently decided1 that the 
Motor Insurers’ Bureau of Ireland (“MIBI”) is liable to pay out 
claims against persons who were insured with an insolvent 
insurer at the time of its entry into liquidation.

Background and facts

F
ollowing the liquidation of Setanta Insurance 
Company (“Setanta”), an issue arose as to who 
was liable to cover the approximately 1,750 claims 
remaining in existence by and against Setanta 
policyholders. 

The Insurance Acts allow the High Court to approve 
payments out of the Insurance Compensation Fund (the 
“Fund”) in respect of insurers in liquidation, if it appears 
unlikely that a particular claim can be met otherwise. Up 
to this point, it would have seemed safe to assume that the 
Fund would be used in respect of Setanta claims but the 
applicant in this case argued that MIBI is liable. 

This was based on an interpretation of the most recent 
version (2009) of a series of Agreements between MIBI 
and the Minister for Transport, in which MIBI is required 
to compensate victims of road traffic accidents caused 
by uninsured or unidentified drivers where there is an 
obligation to insure. 

Decision 

The High Court applied the normal “reasonable” principle 
of construction in interpreting the 2009 MIBI Agreement. 
In so doing, it interpreted the phrase “whatever may be the 

cause of the failure of the judgment debtor” (in respect 
of MIBI’s obligation to pay applicable claims) as including 
failures caused by the insolvency of the debtor/driver’s 
insurance company. 

The Court felt this interpretation was further supported by 
the background to the MIBI Agreements. This included: 
persuasive UK judgments where a similar scheme used to 
prevail and where the MIBI equivalent was held liable in 
respect of insolvent insurers; payments previously made by 
MIBI in respect of the collapse of the Equitable Insurance 
Company; and the wording of the Insurance Acts and the 
MIBI incorporation documents. 

In light of this, the Court held that MIBI is liable to pay out 
in respect of Setanta claims and that the Fund is therefore 
not the appropriate point of recourse.

Conclusion

Insurance Ireland has expressed serious concerns about 
the decision, indicating that it has far reaching implications 
threatening the continued viability of the Irish insurance 
market, particularly the additional estimated €90 million 
cost of uninsured driving. Pending a potential appeal, 
the decision is likely to be a key consideration when 
negotiating the next MIBI agreement.

1 [2015] IEHC 564 
2 Investors Compensation Scheme Limited v West Bromwich Building Society [1998] 1 All ER 98
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Update

Rise in motor insurance 
expected to continue

It is estimated that motorists are to be hit with premium hikes of 
around 25% next year and will come on the back of similar increases 
this year. This will see most motorists paying around €300 per year 
more for a comprehensive policy in 2016 than in 2014.

C
ompetition in the market has driven premiums 
down in recent years but other factors outside 
the control of the sector are to blame for 
premiums increasing.

One of the key factors driving up the cost of 
insurance premiums include legal costs and the awards 
being made in the Courts in relation to motor claims. The 
level of awards being made in the courts is at an all-time 
high. The average High Court award in 2014 was up 34 per 
cent on 2013 and the average Circuit Court award was up 
14 per cent on 2013. It is thought that in litigated cases, 
legal costs in Ireland account for more than 60 per cent of 
the compensation awarded. 

There has reportedly been a 25% increase in awards from 
the Irish Courts. This rapid inflation will likely lead to a 
Claims Reserve Review and Pricing Model Review. Irish 
insurance pay outs are among the highest in the world. For 
example an award for a minor whiplash injury could attract 

a pay out of €15,000 in Ireland and when compared to 
the UK, where the corresponding figure is €5,000, we are 
certainly at the higher end of the scale. 

The Injuries Board was set up a decade ago to reduce 
the legal costs associated with claims and speed up the 
process, but only handles around 20% of the hundreds of 
thousands of motor claims made in Ireland each year. The 
Injuries Board is meant to be a lawyer-free zone but it is 
estimated that more than 90% of claimants to the Injuries 
Board are represented by solicitors. 

It is thought that 40% of Injuries Board awards were 
rejected by claimants partly because some solicitors adopt 
a policy of non-cooperation, for example claimants not 
attending medical appointments or not supplying loss of 
earnings information so that the Injuries Board cannot make 
informed assessments. The consequence of this is that 
following the inevitable rejection of the award, the case is 
subsequently litigated, generating additional legal costs.
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Case snapshot

Non-disclosure in 
insurance contracts
The recent decision of Judge Barrett in Earls3 illustrates an 
increasingly consumer-focused approach to insurance contracts 
being taken by the Courts. The case centred on whether the 
Plaintiff’s failure to disclose the facts of a drive-by shooting incident, 
when completing her home insurance policy, rendered the policy 
capable of being voided years later. 

3 Earls –v- the Financial Services Ombudsman and FBD Insurance plc [2015] IEHC536

T
he Financial Services 
Ombudsman (“FSO”) found the 
previous damage caused by 
bullets grazing the Plaintiff’s 
property to be a “material” fact 

which required disclosure – as “likely to  
influence the insurer in deciding on the 
acceptance of the risk”. 

Upon referral, the Supreme Court 
determined that the office of the FSO 
had erred in law and set aside its findings 
– specifically within the context of the 
consumer contract concerned. 

It was noted that due regard must be had  
to the fact that a contract of insurance is  
a contract of the utmost good faith on  
both sides. 

It must also be borne in mind that 
increasingly specific questions asked by 
insurers in consumer contracts will limit a 
consumer’s duty to disclose. Closed-ended 
questions elicit exact responses and may 
permit a consumer to refrain from making 
certain important disclosures, by answering 
only those questions specifically posed. 

Insurers must, 
as a result, be 
meticulous in the 
composition of 
online forms and 
questionnaires.
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Legislation updates in Ireland
The 2015 Autumn Winter Government Legislative Programme  
has been published and it sets out 34 Bills which are planned for 
publication before the end of the year. It further details the state  
of play of Bills currently before the Houses and those which are 
being drafted for approval.

Solvency II: Investment 
Management of Insurance 
Company Assets
The Solvency II Directive (“S2”) is a new legislative regime for EU 
insurers, which is scheduled to commence on 1 January 2016.

Of note, the Personal Injuries Assessment Board 
(Amendment) Bill is waiting Government approval and 
publication is expected.

Click here to see full article

S2 will entail a new system of supervision for assessing  
the overall financial position of an insurance undertaking. 
S2 will have implications for investment management of 
the assets of insurance companies, arising from the S2 
capital requirements and also from specific rules relating  
to investment management practices.

This article explains those provisions of S2 and the  
issues that insurance undertakings and their investment 
managers could consider in order to prepare for the 
forthcoming new rules.

Click here to see full article

http://www.taoiseach.gov.ie/eng/Taoiseach_and_Government/Government_Legislation_Programme/
http://www.eversheds.com/global/en/what/publications/shownews.page?News=en/ireland/investment-management-of-insurance-company-assets
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Inordinate delay in proceedings:

W.L Construction 
Limited -v- Charles 
Chawke and Edward 
Joseph Bohan 
[2015] IEHC 92

T
his action arose from building works allegedly 
carried out by the Plaintiff on behalf of the 
Defendants in 2006. The Summary Summons 
was issued in April 2008 however, there was a 
subsequent gap of 2 years and 5 months between 

the Reply and Defence to Counterclaim and Notice to 
Proceed issued by the Plaintiff. The Defendants sought an 
Order dismissing the proceedings, based on inordinate delay. 
The Plaintiff claimed the delay arose from issues raised in 
the Defence, namely where the Defendant pleaded that 
the works were defective and that the sum claimed by the 
Plaintiffs was excessive. The Plaintiff was allegedly obliged 
to engage a firm of architects to provide a report and on 
their advice, sought a revision of the quantity surveyor 
figures in that report.

At this stage, the surveyors retained by the Plaintiff 
indicated their wish to cease acting in the matter. The 
Plaintiff argued that this forced them to source a new firm 

of surveyors to provide an expert response to the defence 
and counterclaim delivered in May 2011 and this was the 
reason for the delay.

Justice Barr, in relying on the case of Primor plc -v- Stokes 
Kennedy Crowley4, outlined the applicable principles 
established by Hamilton CJ. In that case, it was ruled that 
a dismissal of an action can be granted where there is 
an inordinate and inexcusable delay. The court retains 
absolute discretion to dismiss a Plaintiff’s action, if it would 
be just to do so. Ultimately Justice Barr held against the 
Defendants, ruling that while the delay was inordinate, it 
was excusable in the circumstances and did not prejudice 
the Defendants any more than the Plaintiff. However, the 
court stated that the decision was not a “licence” for the 
Plaintiff to proceed slowly and granted the Defendants 
liberty to re-enter the application, should the Plaintiff not 
set the matter down for hearing within 6 weeks.

4 [1996] 2 IR 259

Date:  26 November 2015 Speakers: Bobby Duggan, Security Expert  
 Shane English, BL  
 Jessica Ryan, Eversheds

Invite to follow for upcoming Breakfast Briefing:

Tips and tools for defending defamation actions



Insurance Defence Update  Autumn/Winter 2015

7

Our insurance defence team

Audrey Bolger 
Legal Executive

+353 1 6644 297
audreybolger@eversheds.ie

Aifric Hopkins 
Secretary 

+353 1 6644234
aifrichopkins@eversheds.ie

Edel Wallace 
Secretary

+353 1 6644268
edelwallace@eversheds.ie 

Brenda Alford 
Secretary

+353 1 6644374
brendaalford@eversheds.ie

Kirsty Farrell 
Intern 

+353 1 6644941
kirstyfarrell@eversheds.ie

Jessica Ryan 
Solicitor 

+353 1 6644 332 
jessicaryan@eversheds.ie

Maeve Quigley 
Solicitor

+353 1 6644 208 
maevequigley@eversheds.ie 

Sarah Kelly 
Solicitor

+353 1 6644 912
sarahkelly@eversheds.ie

Jim Trueick 
Partner

+353 1 6644 247
jimtrueick@eversheds.ie 

Aisling Gannon 
Partner

+353 1 6644 205
aislinggannon@eversheds.ie

Stephen Barry  
Senior Associate

+353 1 6644 284
stephenbarry@eversheds.ie

Ciara Dalton 
Associate

+353 1 6644 236
ciaradalton@eversheds.ie

Elaine Fox 
Associate

+353 1 6644 944
elainefox@eversheds.ie

Paul Talini 
Associate

+353 1 6644932
paultalini@eversheds.ie 

Elizabeth Bree 
Solicitor

+353 1 6644951
elizabethbree@eversheds.ie

Gillian Delaney Rea 
Solicitor

+353 1 6644954
gilliandelaneyrea@eversheds.ie

mailto:audreybolger%40eversheds.ie?subject=
mailto:aifrichopkins%40eversheds.ie?subject=
mailto:edelwallace%40eversheds.ie?subject=
mailto:brendaalford%40eversheds.ie?subject=
mailto:kirstyfarrell%40eversheds.ie?subject=
mailto:jessicaryan%40eversheds.ie?subject=
mailto:maevequigley%40eversheds.ie?subject=
mailto:sarahkelly%40eversheds.ie?subject=
mailto:jimtrueick%40eversheds.ie?subject=
mailto:aislinggannon%40eversheds.ie%20?subject=
mailto:stephenbarry%40eversheds.ie?subject=
mailto:ciaradalton%40eversheds.ie?subject=
mailto:elainefox%40eversheds.ie?subject=
mailto:paultalini%40eversheds.ie?subject=
mailto:elizabethbree%40eversheds.ie?subject=
mailto:gilliandelaneyrea%40eversheds.ie?subject=


eversheds.ie
© Eversheds Ireland is a member of Eversheds International Limited. 
EDUB.514 10/15

Disclaimer
This information is for guidance purposes only. It does not constitute legal or 
professional advice. Professional or legal advice should be obtained before taking or 
refraining from any action as a result of the contents of this publication. No liability is 
accepted by Eversheds for any action taken in reliance on the information contained 
herein. Any and all information is subject to change. Eversheds is not responsible 
for the contents of any other website or third party material which can be accessed 
through this website. 

Eversheds is an Irish partnership and a member firm of the Eversheds International 
network of firms affiliated with Eversheds International Limited, an English company 
limited by guarantee. Member firms of Eversheds International are independent firms 
and members of Eversheds International Limited, but have no authority to obligate 
or bind Eversheds International Limited or one another vis-à-vis third parties. Neither 
Eversheds International Limited nor any of its member firms have any liability for each 
other’s acts or omissions.

This briefing is correct as at 2 October 2015.


