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S P R I N G  2 0 1 4 Also in this issue:

•  A Plaintiff settles his case against a pub for €250,000

•  An employee’s claim for personal injuries was dismissed by the  
High Court 

•  Open Disclosure – in the pipeline for Ireland? 

•  Principles to note when defending cases taken by lay litigants 

•  A review of our ‘bullying and harassment claims’ breakfast briefing 

•  Increase in limit for solatium in fatal injury cases

Our insurance defence team is led by Jim Trueick and Aisling Gannon. 
Our team has expertise in strategically managing and defending 
professional indemnity, commercial, motor, property/recovery, 
employer’s, public, directors and officers, and product liability claims. 
We advise leading Irish and international insurers and reinsurers, 
providing a complete ‘claims’ service that is pragmatic, commercial 
and effective. 

The team regularly produces and circulates client e-zines and alerts. 
We host breakfast briefings on topical matters of relevance to our 
insurance clients. Please contact insurancedefence@eversheds.ie  
if you wish to receive updates.
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“In safe hands”
A breakfast briefing – ‘A Risk Review – Security Management and Systems’

Thursday 3 April 2014
Breakfast: 8.00-8.30am
Seminar: 8.30-9.30am (sharp) 
Eversheds, One Earlsfort Centre, Earlsfort Terrace, Dublin 2. 

Speakers 

Bobby Duggan M.Sec I.I. Dip.Sec.Man. S.I.T. 
– the Security Consultant’s insights

Bobby Duggan is a security consultant with 30+ 
years’ experience of advising companies on the 
management of risk and in particular on the 
adequacy of safety systems, staff training and best 
use of CCTV. He is currently the deputy president  
of the Security Institute of Ireland.

Kate Colleary, Eversheds – the Data 
Protection Solicitor’s insights

Kate is head of our Intellectual Property and 
Data Protection Groups. She is an expert in data 
protection law and will advise as to if, when and 
how CCTV is relevant and/or appropriate; when 
CCTV can be shared; how CCTV should be viewed; 
and if and when CCTV should be deleted. 

Aisling Gannon and Elaine Fox, Eversheds –  
the Claims Defence Solicitor’s insights

Aisling and Elaine have extensive experience 
handling EL and PL claims for many companies, 
directly and/or through their insurers. They 
consider After Action Reviews of security systems, 
policies and defence preparation.

If you would like to reserve a place please 
contact Insurance Defence Team on 
insurancedefence@eversheds.ie or 016644224  
by Tuesday 1 April 2014.

This is a complimentary seminar. CPD certificates  
will be available.



Insurance defence Update Spring 2014 3

RECENT CASES 

Frank McHugh v 
Shelbourne O’Brien 
Limited Trading As the 
Stag’s Head 

A Plaintiff settles his case against 
the Stag’s Head for €250,000.

An elderly Plaintiff initiated 
proceedings against the Defendant 
pub for personal injuries allegedly 
sustained after he fell down the stairs 
in the pub. The Plaintiff suffered a 
severe brain injury and was in a coma 
following the incident. It was argued 
by the Plaintiff that the pub had failed 
to provide a safe means of access 
to the toilets and failed to provide 
warning signs of the dangers in the 
stairwell. It was counter-argued that 
the Plaintiff fell as a result of his own 
negligence. CCTV footage showed 
the Plaintiff taking his first step and 
tumbling down the stairs. Ms. Justice 
Irvine stated that the Plaintiff did not 
have sufficient evidence to prove his 
case. The Judge also commented that 
if the case was to go to trial, it was 
likely that the Plaintiff would lose. The 
Plaintiff accepted the settlement offer, 
likely to be a fraction of what was 
deemed the full value of the claim. 

Smart v Financial 
Services Ombudsman 
(“FSO”) 

A recent decision of the High Court 
has re-affirmed the approach that 
the Court will take in adjudicating 
on appeals of decisions by the FSO. 

In a recent Appeal of a decision by 
the FSO to the High Court, Mr. Justice 
Hedigan considered whether the FSO 
had reasonably come to his decision, 
based on the facts he had before him. 
The Appellant’s complaint to the FSO 
was essentially that her insurers, the 
EBS, had incorrectly cancelled her 
Serious Illness Cover (SIC) without her 
consent or knowledge. In the Appeal 
to the High Court, the FSO stated 
that he considered the complaint by 
reference to written submissions only. 
This documentation included, inter 
alia, a Business Replacement Form 
which stated that her old policy was 
‘Mortgage Protection and Serious 
Illness’, however her new policy 
was ‘Mortgage Protection’ only. In 
addition, in a Welcome Pack letter the 
Appellant was asked to consider the 
documentation to ensure cover was 
in line with her expectations. While 
the FSO did note that the particular 
document was not explained by the 
EBS to the Appellant, given the other 
written evidence he did not take this 
into account in making his decision. 
Mr. Justice Hedigan dismissed the 
Appeal noting that in his view the 
FSO had before him, and had relied 

upon, relevant evidence upon 
which he could rely 

in coming to the 
decision he did, 

thus satisfying 
the test. 

McGorman v Lakeland 
Electrical & Others 

The High Court dismissed a Plaintiff’s 
claim against his employer for  
personal injuries sustained after  
falling from a ladder. 

The Plaintiff, an apprentice electrician, 
fell from a ladder during the course of 
his employment and sustained a serious 
injury to his wrist which required surgery 
and rehabilitation. The incident occurred 
as the Plaintiff was untying the top of the 
ladder, while still standing on the ladder. 
He did not seek assistance from any of 
his colleagues. The Plaintiff alleged that 
his employer was liable for the incident 
as he had provided no formal training 
regarding working at height on a ladder. 
The Plaintiff also alleged that a caged 
platform should have been used for 
safety purposes. 

The Court accepted the evidence of 
the employer that ‘on the job’ training 
as to how to safely work with this type 
of ladder had been provided on an 
‘informal’ basis. The Court accepted  
that the use of the ladder was 
appropriate and that the use of a caged 
platform would in fact not have been 
appropriate as it would have obstructed 
work on the site. It was also accepted, on 
the balance of probabilities, that training 
provided with FAS would have covered 
working with ladders at a height. The 
employer also provided evidence that  
the Plaintiff had not been asked to tidy 
up and untie the ladder. 

Ms. Justice Irvine was of the view that  
the Plaintiff ought to have been aware  
of the safety procedures of taking 
down the ladder and that he operated 
dangerously in attempting to take the 
ladder down without a second party. 
It was ruled that the Plaintiff had been 
the “author of his own misfortune”. The 
Court therefore found that there was no 
liability on the part of either the employer 
or the owner of the site and that there 
was no negligence or breach of duty.  
The Plaintiff’s claim was dismissed. 
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The Commission on Patient Safety and Quality Assurance, 
established by the Minister for Health and Children in 
2007, published a report entitled “Building a Culture 
of Patient Safety” in August 2008. One of the key 
recommendations in the report is the development and 
support of a culture of open disclosure to patients and 
their next-of-kin, following an adverse event resulting in 
harm to a patient. 

In November 2013, Minister James Reilly launched a range 
of Open Disclosure documents to include a National 
Policy, National Guidelines and a staff support booklet. 
Full details of this documentation is available at www.hse.
ie/opendisclosure. The National Policy and the related 
Open Disclosure guidelines set out six specific provisions. 
This includes the necessity to ensure that communication 
with service users and their families following an adverse 
event is undertaken in an empathetic, informed and timely 
manner. It also provides that it is necessary to ensure that 
staff involved in an adverse event are identified, monitored 
and provided with adequate support in the aftermath of 
the adverse event and also throughout the open disclosure 
and incident review process.

While Ireland currently has no protective legislation to 
assist the open disclosure process, Minister for Justice  
Alan Shatter has recently announced that he and Minister 

for Health James Reilly have started preparatory work 
on such legislation. In addressing the Family Lawyers 
Association of Ireland following the revelations of the 
deaths of babies at the Midland Regional Hospital, 
Mr. Shatter stated: “I believe that if hospitals were to 
investigate an incident and to admit liability quickly once 
medical negligence has been established, such reform 
would be much more beneficial to families”. 

Ann Duffy, National Lead for the State Claims Agency 
in Open Disclosure, has noted the successes of health 
systems in other jurisdictions who have adopted a culture 
and process of Open Disclosure. One of these is the 
University of Michigan Health System. In 2002 they moved 
from a “deny and defend” policy to “apologise and learn 
when we’re wrong, explain and vigorously defend when 
we’re right and view Court as a last resort”. Their statistics 
from August 2001-2007 reveal a significant reduction in 
litigation. Average litigation costs have more than halved 
and significant savings have been invested for patient 
safety initiatives. 

There has been much discussion 
around the issue of open disclosure 
in recent times. Given the very public 

debate relating to public state costs in 
defending medical negligence actions in 
this jurisdiction, this is likely to be seen as a 
necessary and pragmatic development for 
our health system and for patients. ‘Open 
disclosure’ is defined by the Australian 
Commission on Safety and Quality in Health 
Care as “an open, consistent approach to 
communicating with patients when things 
go wrong in healthcare”. 

DISCLOSUREOPEN

ONE OF THE KEY RECOMMENDATIONS 
IN THE REPORT IS THE DEVELOPMENT 

AND SUPPORT OF A CULTURE OF OPEN 
DISCLOSURE TO PATIENTS AND  

THEIR NEXT-OF-KIN

While it is clear that a culture and process of Open 
Disclosure is urgently required, when it is finally adopted 
in this jurisdiction it is likely to have an impact on 
insurance claims and how they are managed. Once 
legislation is finalised and the manner in which this new 
process will be implemented is clarified, a review of 
claims management processes are likely to be required 
in order to address the new process. Overall it should 
certainly assist in reducing the legal costs on both sides in 
defending medical negligence actions. 
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Defending a 
case brought 
by a lay litigant

‘Assisting’ a lay litigant in relation to procedural matters 
is looked upon favourably by the Courts, as it may reduce 
Court time and help to expedite matters. Any assistance 
should be confined to procedural matters and always in 
writing to avoid any misunderstanding. This also enables 
any correspondence to be shown to the Judge if necessary. 
Drawing the lay litigant’s attention to procedural 
irregularities from the outset can prevent them claiming 
‘they did not understand’ the legal procedures involved at 
a later date. This removes the ‘ignorance of law’ argument 
that is often used by lay litigants to great effect. All verbal 
dealings with lay litigants should be followed up in writing 
where possible. 

The usual rule that ‘costs follow the event’ (i.e. the party 
that loses the action must pay the costs of both/all parties) 
tends not, in practice, to apply to lay litigants. This can be 
particularly frustrating for a Defendant who has incurred 
significant costs defending a claim and is left footing their 
own bill of costs even when they are successful in the case. 

It can be challenging to settle a case with a lay litigant. 
They may feel that they have little incentive to avoid 
escalating legal costs as they are self-represented. Some 
lay litigants are determined to have their ‘day in Court’ 
and feel that justice will only be available by a Court 
hearing and judgment. Furthermore, it can be difficult 
for a lay litigant to be objective in relation to the value 
of their claim at any settlement discussions. Lay litigants 
may not understand the concept of ‘without prejudice’ 

discussions and may later seek to rely on without prejudice 
communications in Court. When communicating with 
a lay litigant, it is advisable for a Defendant to proceed 
on the basis that the lay litigant may refer to all and any 
communications before the Judge. 

In practice, lay litigants are often granted adjournments 
by the Court that may otherwise not be allowed. This can 
prolong matters for a Defendant. Rather than opposing 
adjournments outright, it can be helpful instead to set 
out the terms of a proposed adjournment to encourage 
case progression. It can be helpful to set out the history 
of all case events, as well as expenses incurred by the 
Defendant, in order to resist further applications to 
adjourn. Bringing a motion to dismiss against a lay litigant 
is unlikely to succeed. 

Lay litigants should always be encouraged to seek legal 
representation for the benefit of themselves, the party  
on the other side and the Court. 

Defending cases brought by lay litigants can pose significant 
challenges for any Defendant. Courts tend to give lay litigants 
considerable latitude. This can sometimes give rise to the 

perception that lay litigants are ‘playing by different rules’. It is worth 
bearing in mind that the Judge is challenged with the difficult task of 
balancing the rights of a lay individual to access justice against the rights  
of both parties to a fair trial. 
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In January 2014 Eversheds held a 
breakfast briefing on ‘Bullying and 
Harassment Claims’ given by Joanne 

Hyde, Partner in our Employment Group 
and Aisling Gannon, Partner in our 
Insurance Defence group. 

Joanne outlined the differences between bullying and 
harassment cases and other related cases, to include the 
legal standard in Ireland and practical differences arising 
in an employment context. Practical advice was given  

Review of our recent 

‘bullying and 
harassment claims’ 
breakfast briefing

INJURIES BOARD STATISTICS 
WERE PROVIDED WHICH 

DEMONSTRATED THAT EL CLAIMS 
INCREASED BY ALMOST 100% 

FROM 2006 TO 2012.

on how to prevent such claims arising, and the 
appropriate actions to be taken once a claim is made. 
Aisling Gannon gave an overview of EL claims generally 
and recent developments in Ireland. Injuries Board 
statistics were provided which demonstrated that EL claims 
increased by almost 100% from 2006 to 2012. Aisling 
concluded on a positive note by referring to an Industrial 
Relations news article published in January 2014 which 
indicated that stress-related claims against employers 
appear much less prevalent than previously thought.
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Recent developments

Increase in Court jurisdiction 

On 3 February 2014 the Courts and Civil Law (Miscellaneous Provisions) Act 2013 (Jurisdiction of District 
Court and Circuit Court) (Commencement) Order 2013 came into effect. From that date, the new 
monetary jurisdictions of the Courts are as follows: 

 > District Court:      Up to €15,000 

 > Circuit Court (personal injury actions only):   €15,001 - €60,000 

 > Circuit Court (except personal injury actions):   €15,001 - €75,000 

Increase in limit for solatium in fatal injury claims 

With effect from 11 January 2014, the maximum award for solatium in fatal injury claims was increased 
from €25,395 to €35,000 pursuant to Statutory Instrument No. 6 of 2014. 

The Law Society confirms that the new limit applies to any cause of action that accrues while the Order 
is in effect i.e. the new limit will apply to dependants of those who are fatally injured from 11 January 
2014 and will not apply to existing cases before the courts. 

Three new judges appointed to the High Court 

Marie Baker S.C., Max Barrett, Solicitor and Bronagh O’Hanlon S.C. were appointed as Judges to the 
High Court on 8 January 2014. 

Nomination of three judges for appointment to the High Court

In March 2014 the Government nominated Mr Bernard Joseph Benton S.C., Ms. Deirdre Murphy 
S.C. and Mr. Brian Cregan S.C. for appointment by the President to the High Court. The nominations 
arose following the retirements of Mr. Justice John Cooke, Mr. Justice Eamon de Valera and Ms. Justice 
Maureen Harding Clark.

Insurance Stress Test April 2014 

The European Insurance and Occupational Pensions Authority (EIOPA) 
are launching a pan European stress test for the insurance sector on 
30 April 2014. The aim of this initiative is to test the resilience 
of insurers concerning market risk under a combination of 
historical and theoretical scenarios. Insurance risk will 
be tested and EIOPA also plans to include a low yield 
element in the exercise. The project will be run in 
collaboration with the national supervisory authorities 
of the relevant European states. 
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Disclaimer

This information is for guidance purposes only. It does 
not constitute legal or professional advice. Professional 
or legal advice should be obtained before taking or 
refraining from any action as a result of the contents of 
this publication. No liability is accepted by Eversheds 
for any action taken in reliance on the information 
contained herein. Any and all information is subject to 
change. Eversheds is not responsible for the contents 
of any other website or third party material which can 
be accessed through this website. 

Eversheds is an Irish partnership and a member 
firm of the Eversheds International network of firms 
affiliated with Eversheds International Limited, an 
English company limited by guarantee. Member firms 
of Eversheds International are independent firms 
and members of Eversheds International Limited, 
but have no authority to obligate or bind Eversheds 
International Limited or one another vis-à-vis third 
parties. Neither Eversheds International Limited nor 
any of its member firms have any liability for each 
other’s acts or omissions.

This briefing is correct as at 28 March 2014.


