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Our insurance defence team is led by Jim Trueick and Aisling Gannon. 
Our team has expertise in strategically managing and defending 
professional indemnity, commercial, motor, property, employer’s, 
public, directors and officers, and product liability claims. We advise 
leading Irish and international brokers, insurers and reinsurers, 
providing a complete ‘claims’ service that is pragmatic, commercial 
and effective. 

The team regularly produces and circulates client e-zines and alerts. 
We host breakfast briefings on topical matters of relevance to our 
insurance clients. Please contact insurancedefence@eversheds.ie  
if you wish to receive updates.
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1% REAL RATE OF RETURN –  
GILL RUSSELL (A MINOR) -V- HSE (APPEAL) 

Since our Winter Update, an Appeal has been filed by the Defendant in respect  
of the decision in the case of Gill Russell -v- HSE.

In the Gill Russell case, Mr. Justice Cross ruled that the 
real rate of return should be 1% in respect of future costs 
of care, aids and appliances and assisted technology as 
applicable in catastrophic injury cases. 

The Plaintiff had argued that such a reduction from the 
previously set 3% would be necessary, given that the 
current economic climate results in a lower yield on low 

risk investments than in prior years. The ruling constituted 
a departure and reduction from the previously set 3% 
(Boyne -v- Dublin Bus/Bus Atha Cliath). This is naturally 
of great concern to insurers. The Defendant lodged an 
Appeal, the hearing of which we understand is set for  
the 7 July 2015. We hope to share an update in our next 
Ezine. 

In January 2013 the then Minister for Justice, Equality and Defence, Alan Shatter T.D., 
announced that the Government had approved proposals to prepare legislation to give the 
courts powers to make Periodic Payment Orders for the benefit of persons catastrophically 

injured through the negligence of others, requiring long term care and cost needs.

PERIODIC PAYMENT ORDERS –  
CIVIL LIABILITIES (AMENDMENT) BILL

The Minister noted that the task of assessing the  
adequacy of damages had been very difficult, given 
the many uncertainties affecting a person’s future 
circumstances, to include but not limited to, investment 
returns and inflation rates. 

The Minister further noted that one of the risks associated 
with the lump sum approach was that it could lead to 
circumstances in which a person could either be over 
or under compensated. In the current system whereby 
a lump sum payment is made, the injured party may 
exhaust the fund by exceeding his/her life expectancy.  

In many circumstances therefore the “award” was not 
practically being utilised in the manner intended, for fear 
that it may be exhausted early in the lifetime of the  
injured party. 

The Civil Liabilities (Amendment) Bill is due to be 
published in 2015 and is intended to take account 
of the recommendations of the Report of the High 
Court Working Group on Medical Negligence Actions, 
specifically in respect of Periodic Payment Orders. 1 [2014] IEHC 637 

2  [1992] 2 IR 333 
3 [2015] IEHC 153 
4 [2011] IEHC 231

Updates

Sheila Andaloc -v- Iarnrod Eireann and Others1 

In this decision, the Irish High Court took the opportunity 
to restate the Court’s findings in McKinley -v- Minister for 
Defence and Others2. The Plaintiff in this case was aged 
56, and the Court found it reasonable to believe that 
the marriage would have lasted for another 20-25 years, 
but for serious personal injury and traumatic brain injury 
as suffered by the Plaintiff’s husband. The Court heard 

from the Plaintiff that the appropriate starting point for 
damages in such circumstance was €80,000. This was 
reduced by 25% in terms of various alternative factors as 
may have given rise to premature termination of marriage, 
other than those as claimed. The Court held that the 
Plaintiff was entitled to an award in the sum of €60,000.

RECENT  
RULINGS

Randa Murphy -v- DePuy3 
A preliminary action was brought before Ms Justice Faherty 
on the 13 January 2015 requesting that the court determine 
whether an authorisation was required from the Injuries 
Board, prior to proceedings being issued. The case involved 
a Plaintiff who underwent a left hip resurfacing procedure 
and a DePuy ASR resurfacing implant system was inserted. 

The Plaintiff argued that no authorisation was necessary 
as the personal injury action fell within the exclusionary 
wording of Section 3 (d) of the 2003 Act, emphasising that 
the words ‘arising from the provision of any health service 
to a person’ in the context of advice and surgery received 
from a Consultant Orthopaedic Surgeon, thereby falling 
within the provision of a health service to the Plaintiff. 

Ms Justice Faherty rejected the Plaintiff’s assertion that an 
authorisation was not necessary from the Injuries Board on 
the basis that it was covered under the ambit of section 3 
(d). She agreed with Mr Justice Hedigan, in Carroll -v- Mater 
Misericordiae Hospital4, that the words in the legislation 

should be 
interpreted 
by their 
ordinary meaning 
in determining 
the context of the 
circumstances of the case. She 
found that as there was no allegation that the Defendant 
was negligent in the provision of any health service to the 
Plaintiff, where the Defendant was the manufacturer and 
supplier of a product, and accordingly this action was not 
covered by the exclusionary clause, and an authorisation 
was required in this case. 

The ruling may affect existing proceedings brought against 
DePuy if an authorisation was not obtained prior to the 
Personal Injury Summons being issued. Such action may be 
caught by the two year time limit for personal injury actions 
provided under the Statute of Limitations. 
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Harrington -v- Cork City Council and Cork County Council5 

This case involved a claim for damages following alleged 
personal injuries sustained while removing an injured 
person from a motor vehicle at the scene of an incident. A 
Motion was brought before the Court seeking its direction 
in relation to the Plaintiff’s obligation to disclose expert 
reports pursuant to Order 39, Rule 46 of the Rules of the 
Superior Courts (SI 391/98). The First Defendant delivered 
its Disclosure Schedule, reserving the right to call any 
expert evidence or produce any expert reports pursuant 
to the proceedings “as matters may arise”. The First 
Defendant subsequently requested the Plaintiff to furnish 
it with copies of the reports referred to in the Plaintiff’s 
Disclosure Schedule. The Plaintiff refused to do so in the 
absence of an undertaking from the First Defendant that 
it would not divulge the contents of the Plaintiff’s expert 
reports to any experts instructed by the First Named 
Defendant in advance of the hearing. 

In considering the Motion, Justice Kearns referred to the 
particular rule and the obligation on parties to exchange 
copies of the reports listed in the relevant disclosure 
schedule. The Judge also referred to the Supreme Court 
Decision of Kincaid -v- Aer Lingus Teoranta wherein it 
was held that the “exchange” of reports should be 
contemporaneous to avoid the danger that the rules 
can be abused to enable one party gain advantage over 
another. Justice Kearns concluded that, in accordance 
with the Supreme Court decision in the Kincaid Case, the 
Plaintiff’s disclosure of reports ought to be conditional 
upon the First Defendant’s undertaking that those reports 
would not be given, directly or indirectly, to any expert 
retained by the First Defendant until after such expert has 
furnished his/her report.

5 [2015] IEHC41

6 [2015] IECA34 
7 [2015] IEHC90 

Laurence Flynn -v- Finbarr Desmond6 

The Plaintiff in this personal injuries actions was a lay 
litigant. On 12 November 2009, a written agreement 
was reached in relation to settlement of the action. 
This agreement was reached after a settlement meeting 
had been arranged by the parties in which the Plaintiff 
represented himself. A written agreement was signed 
by the Plaintiff whereby he agreed to accept €5,000 for 
general and special damages and undertook to file and 
lodge a Notice of Discontinuance. The agreement was 
reached without any admission of liability and on the basis 
that the Plaintiff signed a confidentiality agreement. On 
21 November 2012, the High Court made an Order that 
proceedings had been compromised by an agreement 
made between the Plaintiff and the Defendant. No Order 
was made in relation to costs. The Plaintiff subsequently 
appealed the High Court Order on a number of grounds. 

Three days after the initial settlement agreement, the 
Plaintiff wrote to the Defendant’s solicitor informing 
him that he was unhappy with the settlement. It was 
subsequently agreed that the award would be increased 
to €5,500 and a Notice of Discontinuance signed by the 
Plaintiff was filed in the Central Office of the High Court. 
Approximately 24 hours later, the Plaintiff again wrote to 
the Defendant’s solicitor advising him that he had again 
changed his mind and effectively sought to reject the 

settlement. On this occasion, the Plaintiff complained 
that he had not been given sufficient time to obtain legal 
advice and that he had been pressurised into settlement. 
The Plaintiff subsequently served a Notice of Intention 
to Proceed on the Defendant’s solicitors upon which 
the Defendant then applied to the High Court by way 
of Notice of Motion seeking, inter alia, that the action 
had been compromised by agreement made between 
the parties and the payment of an agreed sum by the 
Defendant to the Plaintiff which had been received and 
accepted by the Plaintiff.

When considering the Plaintiff’s Appeal, Justice Mahon 
indicated that while the Plaintiff was a lay litigant, this in 
itself could not be a reason for allowing the settlement 
to be undone. The Judge also noted that the Plaintiff 
had accepted that he was advised to seek independent 
legal advice prior to concluding the settlement however 
he declined to avail of this. The Judge said that while a 
Court will usually go to considerable lengths to assist lay 
litigants and will allow considerable latitude to them in 
stating their case, the judge interestingly noted a party 
with legal representation should not be unfairly penalised 
because his opponent does not have legal representation. 
The Judge therefore dismissed the Plaintiff’s Appeal and 
reaffirmed the Order of the High Court.

George McNamara -v- University College Dublin7 

The Plaintiff (65 years of age) was a visitor on the UCD 
Campus and allegedly fractured his left elbow following 
a trip and fall caused by an 18 inch cube-shaped bollard 
on a walkway. The Plaintiff claimed that the bollards were 
obstructed from view by a large number of pedestrians 
using the walkway at the time of the incident. The 
Defendant argued that the bollards were clearly visible and 
that the Plaintiff had failed to keep a proper lookout. 

Mr Justice Barr held that the Plaintiff was not guilty of 
contributory negligence in failing to see the bollards which 
had been placed across the walkway in circumstances 

where there were a large number of pedestrians in front 
of the Plaintiff at the time of the incident. The Judge then 
considered whether the bollards constituted a danger. 
The Judge determined that the bollards did constitute a 
danger in that they were isolated, did not form part of a 
line of bollards, constituted a low lying obstacle measuring 
only 18 inches high and a large number of people on the 
walkway obscured the bollards. The Judge upheld the 
Plaintiff’s claim and awarded the Plaintiff €65,765.00 (to 
include special damages).

RECENT  
RULINGS

RECENT  
RULINGS
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Thomas Berry -v- Quinn Insurance Ltd trading  
as Quinn Direct8 

This recent High Court matter was heard before  
Mr Justice Keane.

The Plaintiff motorist sought an Order directing payment 
of a motor insurance claim or in the alternative damages 
for breach of contract in respect of the Defendant’s failure 
to pay out, following a road traffic accident involving the 
Plaintiff on 18 July 2008.

The Defendant repudiated the policy and pleaded in its 
Defence that the claim was fraudulent. The Plaintiff had 
asserted when claiming under the policy that he was 
driving along the road at 50 km/h when a truck came 
from his left hand side, having come through a stop sign, 
and hit the rear door and quarter panel of the jeep. The 
Defendant alleged that the Plaintiff’s jeep was stationary  
at the time of collision. 

The truck in question had been stolen from a car park 
earlier in the evening, and the driver of the truck was 
never apprehended. Mr Justice Keane described this as 
“one of several peculiar features of this case”. The Plaintiff 
contented that the driver must have abandoned the truck 
at the scene and made his escape on foot. 

The Plaintiff’s assessor estimated the repair damage to the 
truck as €28,361.32 and argued that the damage to the 
jeep was consistent with the Plaintiff’s version of events. 
Garda Bernard O’Halloran gave evidence on behalf of the 

Defendant. He had examined the jeep after the incident 
and concluded in his report that the ‘punch type damage’ 
indicated that the jeep was stationary when the offending 
vehicle struck it. This evidence was backed up by the 
evidence of Mr Kevin Byrne and Mr Kevin John Gallagher, 
both motor assessors, who provided reports on the vehicle 
on behalf of the Defendant. Mr Gallagher, in particular, 
noted in his evidence that if the account of the accident as 
given by the Plaintiff was correct it would have produced 
a glancing or gouging impact, which was not present on 
the jeep. 

Mr Justice Keane concluded on balance that he preferred 
the evidence as put forward by the Defendant. The Judge 
was satisfied that, on the balance of probabilities, the jeep 
was stationary at the time of impact and that the Plaintiff 
therefore made a false representation to the Defendant. 
Accordingly, the Judge found that the presumption that 
the Plaintiff was acting honestly in making his claim was 
rebutted and consequently made a finding of fraud. The 
Plaintiff’s claim was dismissed.

8 [2015] IEHC 173

RECENT  
RULINGS

EIOPA EXPLAINS 
IMPLICATIONS  
OF BUDGET CUTS 
FOR THE YEAR 2015

The Board of Supervisors of the 
European Insurance and Occupational 
Pensions Authority (EIOPA) endorsed 

the Budget for 2015, as adopted by the 
European Budgetary Authority,  
last December.

In a recent press release, EIPOA explained the implications 
of the 7.6% (approx. €1.7 million) reduction in its budget 
when compared to the previous year. The link to the press 
release is below: 

https://eiopa.europa.eu/Publications/Press%20Releases/
EIOPA%20explains%20implications%20of%20its%20
budget%20cuts%20for%20the%20year%202015.pdf 
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Disclaimer

This information is for guidance purposes only. It does not 
constitute legal or professional advice. Professional or legal 
advice should be obtained before taking or refraining from 
any action as a result of the contents of this publication. 
No liability is accepted by Eversheds for any action taken in 
reliance on the information contained herein. Any and all 
information is subject to change. Eversheds is not responsible 
for the contents of any other website or third party material 
which can be accessed through this website. 

Eversheds is an Irish partnership and a member firm of 
the Eversheds International network of firms affiliated with 
Eversheds International Limited, an English company limited 
by guarantee. Member firms of Eversheds International are 
independent firms and members of Eversheds International 
Limited, but have no authority to obligate or bind Eversheds 
International Limited or one another vis-à-vis third parties. 
Neither Eversheds International Limited nor any of its 
member firms have any liability for each other’s acts  
or omissions.

This briefing is correct as at 24 April 2015.
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