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There is still time
Major new obligations for 
pension schemes proposed  
in draft EU directive



W
elcome to our autumn pensions update. In this 
issue, we focus on developments in Europe of 
concern to Irish pension schemes, the impact 
of the new Companies Act, and the Pensions 
Authority’s consultation on trusteeship. We also 

focus on new VAT and equality law developments.

We hope you find this Update helpful, and if you have any issues 
please contact me or your usual Eversheds contact.

Introduction

Peter Fahy
Partner, Head of Pensions 
Ireland

+353 1 6644 206
peterfahy@eversheds.ie
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Companies Act 2014 – 
Impact on Corporate 
Pension Trustees

T
he Companies Act 2014 
(the “Act”) came into 
effect on 1 June 2015 and 
brought about a major 
restructuring of Ireland’s 

existing company law framework. The 
Act aims to consolidate, simplify and 
modernise company law in Ireland 
and introduces a number of significant 
reforms to the current regime. Ian 
Devlin examines the Act’s impactions 
for corporate pension trustees.

New company structures

Perhaps the most significant feature 
of the Act from a corporate pension 
trustee perspective is the introduction 
of two separate forms of private 
company limited by shares which 
replace the current single form. 

Corporate trustees will have to 
consider whether to convert to a new 
simplified form of private company 
limited by share (“LTD”) or to a 
Designated Activity Company (“DAC”), 
which closely resembles the existing 
form of private limited company.

The major difference between the LTD 
and the DAC under the Act relates to 
their respective legal capacity. A DAC 
will have an objects clause setting out 
the activities for which the company 
has been formed and in which it may 
engage. In contrast, a LTD will have 
the same unlimited legal capacity as 
an individual with no objects clause 
and no restrictions on the lawful 
activities it is permitted to carry out.  

The decision 
as to which 
structure to 
adopt will 
ultimately be 
one for the 
directors of 
each corporate 
trustee to 
make based 
on an analysis 
of which 
company type 
will best suit its 
functions. 

DAC or LTD?

The Act provides for an 18 month 
transition period running to 30 
November 2016 during which 
company directors will have to decide 
whether to convert to a LTD or a DAC. 
During the 18 month transition period, 
all existing private limited companies 
will be dealt with as though they are a 
DAC. If a company takes no action, it 
will automatically be deemed to have 
converted to a LTD at the expiry of the 
transition period.

The Act also differentiates between 
‘mandatory provisions’ and ‘optional 
provisions’. Any terms of a company’s 
existing Memorandum and Articles of 
Association that are inconsistent with 
a ‘mandatory provision’ will be invalid 
and ‘optional provisions’ will now 
automatically apply unless they are 
dis-applied or unless the company’s 
constitution provides otherwise. 
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IORPs II  
– New 
Obligations

Irish pension schemes may soon have to 
deal with significant new regulatory 
requirements under a proposed EU 
directive. However, there is still time for 
Irish employers and pension scheme 
members to make their concerns felt to 
Irish and European officials.

The decision as to which structure to 
adopt will ultimately be one for the 
directors of each corporate trustee 
to make based on an analysis of 
which company type will best suit its 
functions.  

A professional corporate trustee may 
prefer the freedom offered by a LTD. 
If an employer has incorporated a 
corporate trustee to act solely as the 
trustee of its pension schemes, it may 
want to ensure that the scope of its 
activity is clearly defined in an objects 
clause and therefore might find the 
DAC structure more appropriate.

Next steps for corporate trustees

The directors of corporate trustees 
should immediately consider the 
following steps:

 –  Review the new forms of private 
company and consider which 
structure would best suit the needs 
of their company

 –  Review the company’s current 
Memorandum and Articles 
of Association to identify any 
inconsistencies with mandatory or 
optional provisions of the Act

 –  Determine the changes that will 
need to be made in preparing the 
company’s new constitution

 –  Present the new company 
constitution to the shareholders 
and pass the necessary resolution 
required for conversion to the 
preferred company type

 –  Register the new constitution with 
the Companies Registration Office.

Ian Devlin
Partner

+353 1 6644219
iandevlin@eversheds.ie

For more information, please contact
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D
irective 2003/41/EC, also 
known as the “IORPs 
Directive”, was adopted 
in June 2003, and 
implemented into Irish law 

in 2004/5. It sought to set out a pan-
European framework for the operation 
of pension schemes (Institutions for 
occupational retirement provision, 
or IORPs), and included mandatory 
requirements on key areas such as 
the funding of DB schemes and the 
investment of scheme assets. 

It was also intended to enable 
schemes located in one Member State 
to operate on a cross-border basis, 
although the results to date have been 
disappointing.

A proposal for a new IORPs Directive, 
known as IORPs II, was published by 
the European Commission in March 
2014 and the new Directive is due to 
be adopted in 2016. 

The European Commission’s approach 
can be described as “hawkish” on 
the issue of regulation of European 
pension schemes. Very crudely, 
Commission officials tend to compare 
pension schemes to insurance 
companies, and seek to regulate 
scheme solvency and governance 
according to that benchmark. 

By contrast, the Council of the EU 
and the European Parliament are 
more open to the view that pension 
schemes are established on a 
voluntary basis by employers, and 
that the regulatory regime should be 
supportive as well as prudential. How 
this debate resolves itself at EU level 
will have profound implications for 
Irish pension schemes.

Commission proposals

The Commission text of the Directive 
contains extensive new requirements 
for IORPs. The proposed new 
requirements include:

1. Effective risk management, 
internal audit and actuarial 
functions: Under the Commission 
proposals, all IORPs would be 

required to have an “effective 
system of governance” in place 
which provides for “sound and 
prudent management” of the 
IORP’s activities. This includes a 
requirement for those running the 
IORP to put in place:

 –  a risk management function 
- to identify, measure, monitor, 
manage and report on a continuous 
basis the risks to the IORP on an 
individual and aggregate level

 –  an internal audit function - 
to evaluate the adequacy and 
effectiveness of the IORP’s 
internal controls and the other 
elements of the IORP’s governance 
arrangements, including the 
oversight of outsourced functions

 –  an actuarial function (where 
appropriate)

 –  effective internal controls and  
contingency plans.

IORPs would also be required to 
prepare and maintain: 

 –  a risk evaluation report covering 
issues such as the effectiveness of 
the risk management system, the 
overall funding of the institution 
and a qualitative assessment of the 
sponsor support

 –  a remuneration policy, covering 
the persons who “effectively run the 
institution”, other persons who carry 
out key or outsourced functions 
and staff whose professional 
activities have a material impact on 
the IORP’s risk profile. 

2. A new fit and proper persons test: 
The proposed text includes changes 
to the “fit and proper persons” 
requirements for those who run 
an IORP. The new Directive would 
require all persons who run an IORP 
to have “professional qualifications, 
knowledge and experience” which 
are “adequate to enable them to 
ensure the sound and prudent 
management of the institution and 
to properly carry out their  
key functions”. 

A proposal for 
a new IORPs 
Directive, 
known as IORPs 
II, was published 
by the European 
Commission 
in March 2014 
and the new 
Directive is due 
to be adopted  
in 2016. 
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The current position is that the requirement to 
have appropriate professional qualifications and 
experience can either be met by those running 
the IORP or their advisers. The new proposals 
could in practice lead to the demise of lay 
trustees in Ireland.

3. A requirement for DC plans to appoint a 
depository: Under the proposed text, all DC 
pension schemes would be required to appoint a 
depository for the safe-keeping of assets. This will 
result in increased costs for such plans. Member 
States would have the option of extending this 
requirement to all occupational pension plans.

4. Prescriptive information requirements: The 
proposed text would impose an obligation on 
IORPs to issue:

 –  annual pension benefit statements to members 

 –  information about “all the features” of the scheme 
to prospective members

 –  pre-retirement information to members at least 
two years before retirement

 –  information about their benefits and payment 
options to pensioner members.

The requirements relating to prospective 
members, members pre-retirement and 
pensioners are high-level. In contrast, there 
are very detailed and prescriptive requirements 
relating to the format and content of pension 
benefit statements, in an attempt to harmonise 
these across the EU.

Bizarrely, all the required information must fit on 
two sides of A4 paper when printed, although the 
requirements themselves take up seven pages  
of A4 paper when printed. 

Also, the draft Directive contains a relaxation of 
some of the regulatory requirements for cross-
border schemes. However, the Commission’s text 
retains the requirement for cross-border schemes 
to be fully funded at all times, despite this being 
cited as one of the key barriers to the establishment 
of such schemes currently.

Council and Parliament response 

Following its publication by the Commission, the 
proposed text for the new Directive was reviewed 
and debated by the Council of the European Union, 
resulting in a compromise text published late last 
year. The draft Directive is now being considered by 
the European Parliament. 

A key role in this is being played by Irish MEP, Brian 
Hayes, who is the rapporteur to the Parliament’s 
Economic and Monetary Affairs (ECON) Committee. 
Brian Hayes recently produced the Committee’s 
draft report on the revised Directive. 

Both the Council and the ECON Committee have 
recognised the need to adopt a more high-level, 
principles-based approach in the Directive. They 
have also both sought to: 

 –  significantly reduce the level of prescription over 
the contents of Pension Benefit Statements, and

 –  remove the requirement for trustees to have 
professional qualifications and allow the 
knowledge and experience of those running an 
IORP to be looked at collectively, when assessing 
whether these are adequate.

The Council has also proposed that national 
regulators should have the power to exempt 
DC schemes from the requirement to appoint a 
depository, where equivalent protection is in place.
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The ECON Committee has proposed 
further amendments which would:

 –  replace the requirement for cross-
border schemes to be fully funded 
at all times with a requirement 
for them to be fully funded at the 
moment that they “start operating a 
new or additional scheme”

 –  include an express statement in 
the Directive that no “quantitative 
capital requirements” for IORPs 
(basically, minimum solvency 
requirements) should be developed 
at an EU level

 –  include an express statement in the 
Directive recognising that it is not 
appropriate to adopt a “one-size-
fits-all” approach to the regulation 
of IORPs across the EU.

While this represents a significant 
change from the Commission 
proposals, at least three issues remain 
with ECON draft report:

1. The ECON Committee’s proposal 
for schemes to be fully funded at 
the moment the institution starts 
operating a new or additional 
scheme applies to non-cross-
border schemes as well as cross-
border schemes. The meaning of 
the term “starts operating a new or 
additional scheme”  
is uncertain, and it could be 
construed as applying to:

 –  a new section being added to an 
Irish DB scheme

 –  a change in the basis of future 
benefit accrual under that scheme, 
or

 –  a merger of two Irish DB schemes.

2. The ECON Committee’s report 
contains a new requirement for 
member consent to be given on all 
pension transfers. If implemented, 
this would mean that the existing 
Irish provisions permitting transfers 
without consent in certain cases 
could no longer apply.

3. The ECON Committee has 
proposed a new definition of “host 
Member State” and introduced a 

Peter Fahy
Partner, Head of Pensions

+353 1 6644 206
peterfahy@eversheds.ie

For more information, please contact

definition of “cross-border activity” 
which could apply cross-border 
requirements to certain schemes 
which would currently not be 
caught. 

Next steps

The ECON Committee is due to 
finalise its report on the draft Directive 
in the autumn. The final version of 
the Directive will then be determined 
in talks between the Commission, 
Council and Parliament (known 
as ‘trilogue’ negotiations). These 
negotiations are due to take place 
early next year. 

Given the changes that have been 
proposed by both the Council and 
the ECON Committee, it seems likely 
that the final version of the Directive 
will be less prescriptive and more 
principles-based than the original text. 
However, the final position will not 
be known until the negotiations are 
complete. 

Trustees, employers and 
representative bodies should continue 
to raise issues of concern with Irish 
and European officials while this 
process is ongoing, to ensure the 
best result from the current process. 
Ultimately a new Directive will be 
adopted, and this will then have to 
be incorporated into Irish law. It will 
be too late to raise concerns with the 
terms of the Directive at that point.

This article first appeared in Industrial 
Relations News

Following its 
publication by 
the Commission, 
the proposed 
text for the new 
Directive was 
reviewed and 
debated by the 
Council of the 
European Union, 
resulting in a 
compromise text 
published late 
last year. The 
draft Directive 
is now being 
considered by 
the European 
Parliament. 
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T
he Authority notes that many “positive  
and constructive” suggestions on 
minimum standards for trustee 
knowledge, understanding and behaviour 
were made during the 2013 consultation 

process, including:

 –  a requirement that prospective trustees  
would be required to have a specified  
minimum relevant qualification or a level 7  
in the National Framework of Qualifications in 
administration/finance

 –  a requirement that trustees should be subject to 
15 hours continuous professional development 
per annum. 

The Authority is now seeking submissions on a 
number of specific questions which pick up on this 
theme. For instance, it has sought input on whether 
a trustee qualification itself should be mandatory 
and whether “grandfathering” arrangements should 
be considered for professional trustees or those 
who have specific experience. 

Robert Vard
Solicitor

+353 1 6644976
robertvard@eversheds.ie

For more information, please contact

This latest consultation process may well be a 
precursor to the introduction of a mandatory 
trustee qualification requirement. Given the 
proposed introduction of a “fit and proper persons” 
requirement in the latest draft of IORPs II, it would 
not be surprising to see such a requirement 
introduced in some form in the short to medium 
term. Hopefully, if any such requirement is 
introduced it is done in a way which does not see 
lay trustees disappear completely from the Irish 
pensions landscape.

The deadline for submissions to the Authority on 
this consultation process is 1 October 2015.

In 2013 the Pensions Authority (the “Authority”) conducted a public 
consultation exercise on the future of defined contribution (“DC”) 
pensions. One of the themes addressed during that process was 
trusteeship. In revisiting that issue as part of its overall proposals for 
DC reform, the Authority has recently initiated a new consultation 
process on trustee qualifications. 

Consultation on  
Trustee Qualifications
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For employers 
who adopt this 
practice, they 
now face the 
complication 
of having to 
objectively 
justify offering 
such contracts 
to those 
employees.

Equality (Miscellaneous 
Provisions) Bill 2013

U
p until now, Section 34 of 
the Employment Equality 
Act, 1998 (The “1998 Act”) 
expressly permitted the use 
of differing retirement ages 

amongst employees. The Bill amends 
that provision by only permitting such 
differing treatment if:

 –  it is objectively and reasonably 
justified by a legitimate aim, and

 –  the means of achieving that aim  
are appropriate and necessary.

This is something which is likely to 
be challenging from an employer 
perspective. In many cases, no 
coherent policy may have been in 
place when a particular employee  
was given a retirement age which 
differs to other employees within  
the same organisation. 

The Bill will also amend section 6(c)  
of the 1998 Act as follows:

“(c) Offering a fixed term contract 
to a person over the compulsory 
retirement age for that employment 
or to a particular class or 
description of employees in that 
employment shall not be taken as 
constituting discrimination on the 
age ground if—

(i) it is objectively and reasonably 
justified by a legitimate aim, and

(ii) the means of achieving that aim 
are appropriate and necessary.”

The Equality (Miscellaneous Provisions) Bill 2013  
is likely, when enacted, to introduce a statutory 
obligation to objectively justify the use of differing 
retirement ages within an employer’s workforce. 
Ian Devlin reviews some of the Bill’s practical 
implications on retirement ages.

This provision appears to be  
designed to address situations  
where employers offer employees 
fixed-term contracts after they have 
reached their contractual retirement 
age. Assuming that is what is meant 
and intended by this provision, 
it seems to be quite an unusual 
obligation to impose on employers. 

In general, employers are only obliged 
to objectively justify a renewal of a 
fixed-term contract. However the 
Bill, if enacted in its current state, will 
require employers to objectively justify 
offering an initial fixed-term contract 
to employees who have reached their 
normal retirement age. For employers 
who adopt this practice, they now 
face the complication of having 
to objectively justify offering such 
contracts to those employees.

In summary, employers should 
exercise caution when offering such 
fixed-term contracts as it may operate 
to establish a custom and practice 
for employees who wish to challenge 
their compulsory retirement at the 
company’s normal retirement age.

Ian Devlin
Partner

+353 1 6644219
iandevlin@eversheds.ie

For more information, please contact
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The PPG 
Judgment

T
hrough its subsidiary, PPG contracted  
with various service providers in relation 
to the pension fund it had established  
for its employees. The costs of these 
services were invoiced to and paid by the 

PPG subsidiary and VAT was deducted in respect 
of these costs. The Dutch government were of 
the view that PPG could not be regarded as the 
recipient of the services and was therefore not 
entitled to deduct VAT.

The CJEU ruled that a taxable person is entitled to 
deduct the VAT it has paid on services relating to the 
management and operation of a pension fund it has 
set up for its employees, provided that the existence 
of a direct and immediate link is apparent from the 
circumstances of the transaction.

Revised Irish Revenue Position

The Revenue Commissioners now publicly accept 
that an employer is entitled to deductibility in 
respect of costs incurred in the setting up, on-going 
management, administration and management of 
the assets of a pension scheme, provided that the 
following conditions are met:

 –  the costs of the input transaction must form part 
of the employer’s general costs and must be 
components of the price of the taxable goods or 
services it supplies

 –  the costs incurred must be invoiced to and paid 
by the employer and not passed on to the fund

 –  it must have a direct and immediate link with the 
employer’s economic activity and taxable activity.

This represents a change in Revenue practice, as 
previously the employer was not entitled to deduct 
expenses relating to the management of the assets 
of the fund. 

Legislative Conflict?

However, this new position would appear to conflict 
with relevant statutory legislation, specifically 
Section 66 of the VAT Consolidation Act 2010, 
which provides that a VAT invoice can only be issued 
to the person to whom a service is supplied. 

In the particular case of solicitors, the Law Society 
of Ireland’s VAT invoice practice note directs a 
solicitor not to issue a VAT invoice in the name of 
a person who is not his/her client, even if the costs 
are being paid by a third party.

We are currently liaising with Revenue officials in 
an attempt to clarify this apparent contradiction.  A 
possible solution is a tripartite invoicing procedure 
as has been proposed in the UK.  However, further 
clarity is required.

Peter Fahy
Partner, Head of Pensions

+353 1 6644 206
peterfahy@eversheds.ie

For more information, please contact

In July of this year the Revenue Commissioners revised and updated 
their Operational Manual to reflect the full implications of the 2013 
judgment of the Court of Justice of the European Union (CJEU) in 
PPG (Case C-26/12). The facts of the case are as follows: 

Robert Vard
Solicitor

+353 1 6644976
robertvard@eversheds.ie
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Upcoming events

International pensions promises:  
De-risking and harmonisation
04 November 2015, 09:30–16:30, London

Who should attend
This course is aimed at in-house lawyers and pensions managers who work in 
international organisations, as well as HR managers, benefit consultants and corporate 
development professionals.
 
Synopsis
Although harmonisation and equal treatment are almost always the most efficient 
options for an international company, every country’s retirement benefit provision is 
strongly influenced by local law, cultural expectations and economic circumstances.

Every country is also responding to the issues of increasing longevity, de-risking and 
the transition from DB to DC and higher governance expectations, but in different 
ways. This means employers must accommodate wide disparities in pension aspiration, 
provision and regulation.

Most international organisations acquire company and state pension liabilities as they 
expand. This course will consider some of the steps you can take to identify, simplify, 
harmonise and de-risk your multi-jurisdictional pensions commitments, using a  
project approach.

For more information please click here.
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