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The potential legal risks
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decision in ‘Omega Pharma’ case
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•  High Court confirms that receivership status can attach  
to companies owning property for a third party 



Welcome to our Spring Pensions Update, which focuses 
on some key current issues for defined benefit and 
defined contribution schemes. The Pensions Authority 
has signalled some major developments in the regulation 
of pension schemes, including the introduction of 
Mandatory Codes of Conduct. We will be reporting on 
these developments as they emerge in coming months.

We hope you find this Update helpful, and if you have any 
issues please contact me or your usual Eversheds contact.
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On 10 February 2015 the Court of Appeal affirmed the 
recent decision of the High Court in favour of the trustees 
of a defined benefit scheme who served a contribution 
demand on the principal employer of the Omega Pharma 
Ireland Pension and Death Benefits Scheme. The central 
dispute revolved around whether the trustees were entitled 
to claim a contribution amount in excess of the statutory 
minimum funding standard (MFS) once the employer had 
terminated its obligations to contribute to the scheme. 

In his judgment of 25 July 2014, Moriarty J had declared 
that the amount demanded was reasonable, particularly 
given the decision by the trustees not to seek the higher 
annuity buy-out basis and also the lack of engagement by 
the employers.

“They sought to gauge reasonability effectively in a 
vacuum … Leaving to one side an actuarial analysis of the 
computation method, the trustees appear to have been 
acting in good faith in pursuit of what they believed to be the 
best interests of the members of the Scheme, in accordance 
with their fiduciary responsibilities.”

Much like Moriarty J in the High Court, the decision of 
the Court of Appeal did not opine on whether a demand 
calculated by reference to what has become known as 
the ‘Omega Pharma basis’ is the appropriate standard 
by which trustees should frame contribution demands. 
There is therefore still scope for employers to challenge a 
demand made on that basis. 

Nevertheless, both the trial judge and the appellate court 
upheld the validity of a contribution demand made by 
trustees which was in excess of MFS, and this is significant 
in and of itself. 

Indeed, the wording in the Court of Appeal judgment is 
surprisingly emphatic when it considered whether the 
appellant employer’s funding obligation was limited to the 
MFS. The Court determined that the amount demanded 
by the trustees was valid as it was based on what was 
assessed as being necessary to “provide the benefits under 
the scheme”.

As a result, trustees are now arguably entitled to seek more 
than the statutory MFS from an employer on a scheme 
wind up, subject of course to the terms of the individual 
trust deed and rules governing the scheme. 

Consequently, it may prove more difficult and/or costly 
for an employer to wind up a defined benefit scheme 
where a termination notice is not immediately effective, 
and trustees are satisfied the employer has the resources to 
meet a contribution demand in excess of MFS. 

Court of Appeal affirms High Court  
decision in ‘Omega Pharma’ case
Holloway & Ors -v- Damianus B.V. & Ors [2015] IECA 19 

IRISH LAW UPDATE ... IRISH LAW UPDATE ...

For more information, please contact:

Robert Vard 
Solicitor 
+353 1 6644 976  
robertvard@eversheds.ie 
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FIDUCIARY 
MANAGEMENT  
The potential  
legal risks

One of the selling points for fiduciary management is that it enables trustees 
to make better investment decisions more quickly. In what continues to be a 
volatile investment world, this is an attractive prospect for trustees chasing 

returns or seeking the right opportunities to de-risk. However, fiduciary management 
is not without risks and Ian Devlin examines the legal issues this investment model 
poses for trustees.

What is fiduciary management?

Fiduciary management, also known as implemented 
consulting or outsourced investment, involves trustees 
delegating some aspect of their investment responsibility 
to a fiduciary manager. The scope of what is being 
delegated in each case may vary but under the fiduciary 
management model, consultants or fund managers not 

only help trustees define their investment strategy but also 
implement, monitor and manage scheme investments in 
line with that strategy.

This contrasts with the more traditional pension 
investment model where consultants advise, trustees 
execute that advice by taking investment decisions, and 
fund managers implement those decisions.
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What issues does fiduciary 
management seek to address?

The difficulty many pension trustees find themselves 
with is that they are tasked with the management and 
operation of what is in effect a mini-financial institution. 
As with any complex institution, there are a range of risks 
which need to be managed. These risks may include:

• setting the scheme’s funding objective and investment 
strategy

• deciding what asset classes to invest in

• deciding if and how to dynamically manage the 
portfolio to take advantage of opportunities and  
protect against emerging risks, and

• monitoring investment risk and performance and 
adjusting the investment strategy accordingly.

Trustees rightly ask how can they be expected to devote 
sufficient time to these responsibilities when they may 
have day jobs to get on with? The answer in many cases is 
that they simply cannot; they do not have the time or lack 
the specialist expertise and internal resources to manage 
the many different aspects of their investment duties as 
trustees.

Fiduciary management seeks to address these gaps in 
trustee skills and resources by enabling them through the 
fiduciary manager to implement their investment decisions 
on a real time basis. 

What legal risks does fiduciary 
management create for trustees?

While fiduciary management should, once properly 
implemented and monitored, improve investment 
performance for trustees, it is important that trustees 
understand what legal risks are associated with it.

Delegation and monitoring

From a legal perspective, fiduciary management involves 
trustees delegating aspects of their investment decisions to 
a third party. Therefore, one of the key issues for trustees 
in considering a move to a fiduciary management model is 
deciding on what tasks they wish to delegate and how to 
monitor the appointed manager. 

At its most basic, fiduciary management may simply 
involve delegating the selection and replacement of 
investment managers. At the other end of the spectrum, 

it could involve the delegation of an entire investment 
strategy to the appointed fiduciary manager. 

Being able to offload this responsibility to a service 
provider is an attractive proposition from a trustee 
perspective. However, from a legal perspective, it does not 
mean that the trustees are relieved from responsibility for 
the investment of the scheme assets. Instead, they remain 
legally responsible for the investment of the scheme assets 
in accordance with the terms of the scheme’s governing 
trust deed, the requirements of the Pensions Act and 
general trust law. 

As a result, it is important that trustees have obtained 
the necessary legal advice to satisfy themselves that 
any arrangement they may be entering into with the 
fiduciary manager is one which is within the investment 
powers conferred on them by their trust deed, complies 
with Pensions Act and general trust law requirements on 
investment by trustees and has adequate controls in place. 

Given that the trustees’ legal responsibilities concerning 
investment cannot be delegated away, it will be important 
for trustees to put arrangements in place to monitor 
the fiduciary manager’s ongoing performance. This can 
prove challenging as there is no ‘one size fits all’ fiduciary 
management model. This makes benchmarking one 
fiduciary manager’s performance against another difficult, 
as they may be providing very different services. 

At a minimum, trustees should be agreeing performance 
indicators with the fiduciary manager which it will be 
periodically assessed against. Doing so is critical from a 
legal perspective as it ensures trustees are fulfilling their 
responsibilities as trustees in actively monitoring the 
performance of any functions they may have delegated  
to the fiduciary manager.

Limitation of liability

As with any investment manager, fiduciary managers will 
seek to limit the level of liability they assume on being 
engaged by trustees. The question trustees need to ask 
themselves is whether any proposed limit is reasonable 
and in line with market norms?

Even where a manager is willing to accept unlimited 
liability for certain issues, is the manager in a position to 
pay should a claim arise? If trustees have concerns on 
this front, they will need to assess the strength of the 
manager’s financial covenant or seek details of the level  
of insurance cover it has in place.
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Warranties and indemnities

Certain types of investment products may require investors 
to enter into subscription or other types of agreement with 
counterparties. The risk this poses for trustees is that the 
fiduciary manager may be required to give counterparties 
representations and warranties and agree to indemnities 
on behalf of the trustees when entering into those 
agreements. These could be representations or warranties 
that the trustees would not be willing or in a position to 
give if they were contracting directly with the relevant 
counterparty. As a result, the agreement with the fiduciary 
manager should include provisions that seek to address 
these legal risks.

Conflicts

Trustees should also address the fiduciary manager’s 
potential conflicts. These can arise in various ways. Most 
obviously, if the fiduciary manager is investing in the 
fiduciary manager’s own products, who is checking to 
ensure that this product is the most appropriate for the 
relevant pension scheme? 

Different fiduciary managers take different approaches to 
investing in their own products, and this is something the 
trustees should investigate. 

Exit

Much of the focus in appointing a fiduciary manager will 
have been on the services they are agreeing to undertake, 
the fee they will charge for doing so and how the services 
are to be delivered. What is equally important, and what 
can often get overlooked, is what would it cost and how 
difficult would it be to exit from that arrangement?

For instance, will the type of funds the fiduciary manager 
directs scheme investments towards be illiquid or subject 
to the consent of other investors were the trustees to 
decide to exit? Also, what notice period will apply where 
the trustees decide to terminate and is any such notice 
period appropriate?

These are important issues for the trustees to consider in 
putting in place any fiduciary management arrangement.

Conclusion

Fiduciary management is a useful option available to 
trustees who are looking to improve the quality and speed 
of their investment decisions. However, it is not without 
risk, and trustees would be sensible to consider some of 
the following issues before deciding whether to adopt it:

• Does the trustee board consider that it has insufficient 
investment expertise or resources to act swiftly to 
respond to investment or de-risking opportunities?

• What are the costs associated with the fiduciary 
management model and is there another alternative 
available which achieves a similar result at a lower cost?

• Do the trustees have sufficient resources to manage the 
risks associated with it?

• What type of fiduciary manager should the trustees 
choose and what tasks should be delegated and to 
what extent?

As ultimate responsibility for investment of the scheme 
assets rests with trustees, even where a fiduciary manager 
is appointed, these are issues trustees need to consider 
carefully in weighing up whether a fiduciary management 
model is the right fit for their scheme.

For more information, please contact:

Ian Devlin  
Partner  
+353 1 6644 219 
iandevlin@eversheds.ie 
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Our Global Employment and Pensions  
Law App has been updated with a new  
look and increased functionality. 

You will notice that the app looks quite different to previous versions, and starts by asking you to 
choose a jurisdiction, instead of a topic. You are now also able to compare two jurisdictions on a 
particular topic, which is an area that we will look to develop further in the future. You will also notice 
that all the banners and pages on Eversheds.com have been updated. However, if you do see a page 
that has the old version on it, please press F5 to refresh the page – this should fix the problem.

If you have the app already on your Iphone, an update will be waiting for you in the App Store. Below 
is a link to the desktop version for reference and to forward on to clients. 

http://www.eversheds.com/global/en/what/services/employment-law/interactive-guides.page
 
Please let us know if you have any questions. 

Our app  
just got  
better



 

Changes to VAT  
for defined contribution 
pension schemes
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What does this mean for you?

It means that the provision of certain ‘management 
services’ to a qualifying defined contribution scheme is 
now exempt from VAT.

The exemption is in respect of management services that 
consist of one or more of the following functions: 

• Investment management

• Administration:

 > legal and fund management accounting services

 > customer inquiries

 > valuation and pricing (including tax returns)

 > regulatory compliance monitoring

 > maintenance of unit holder register

 > distribution of income

 > unit issues and redemptions

 > contract settlements (including certificate dispatch)

 > record keeping

• Marketing.

These functions are fund oriented, so some interpretation 
is required to map them to a defined contribution pension 
scheme. The function must be supplied by the person who 
has responsibility for it in respect of the scheme. 

Does this change apply to all defined 
contribution pension schemes?

No, it applies only to:

• defined contribution schemes within the slightly 
restrictive definition in the Pensions Act

• which are not one member arrangements (as the 
majority of small self-administered schemes are).

What should I do?

If you are a service provider, you must ensure that you 
are applying the correct rate of VAT to your invoices for 
management services supplied to defined contribution 
pension schemes. 

If you are a trustee, you should ensure that you are being 
charged the correct rate of VAT on fees paid by you for 
management services.

As the legislation is based on a recent European Court 
of Justice ruling, you should also consider requesting 
your investment managers and other service providers to 
submit a refund claim in respect of any VAT charged on 
management services supplied to the defined contribution 
pension scheme over the past four years.

 
The Finance Act 2014, enacted last December, has extended certain 
exemptions from VAT provided to collective investment schemes to 
defined contribution pension schemes.

For more information, please contact:

Peter Fahy 
Partner, Head of Pensions 
+353 1 6644 206  
peterfahy@eversheds.ie 
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High Court 
confirms that 

receivership 

status  
can attach to 
companies  
owning property  
for a third party
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Independent Trustee Company Limited v Registrar of 
Companies (January 2015, High Court) confirms that 
professional trust companies continue to be at risk of 
being designated as having a receiver appointed to part  
or all of their assets where a receiver is appointed to a 
client pension fund’s assets.

The pension fund had borrowed money to buy a property. 
When the loan to value condition of the borrowing was 
breached the lender exercised its right to appoint a 
receiver over the property to enable it be sold and the 
proceeds repaid to the lender.

The plaintiff trust company (ITC) sought an injunction 
preventing the registrar of companies from altering the 

status of ITC on its register from being normal to 
having had a receiver appointed. ITC also asked the 

court to rule that other laws which apply to a 
company when a receiver is appointed over its 

assets, such as the requirement to note the 
appointment on business stationery and 

invoices, did not apply  
to ITC as it did not beneficially own the 
property.

It explained that publication of details 
of the appointment of the receiver had caused 
such concern to its clients and those with which it did 
business that it had to issue corrective statements both to 
its creditors and in the press. 

It appears from the judgment that the Registrar’s processes 
to record the appointment of a receiver over a company’s 
assets have been altered as a result of ITC’s protests to 
the Companies Registration Office (CRO). Details of the 
appointment of a receiver over a company’s assets in the 
CRO’s records now note that the property may or may 
not be beneficially owned by the company and the person 
inspecting the register is referred to the specifics of the 
relevant form filed in the CRO for further information.

The court held that the statutory provisions at issue could 
not be construed as only applying to receivers appointed 
in a certain limited category of circumstances. The drafters 
of the legislation would have appreciated the distinction 
between legal and equitable interests and had they 
intended the law to operate in the manner outlined by 
the plaintiff they could have worded it on that basis. The 
plaintiff’s action was dismissed.

The fact that ITC’s accounts were unaffected by this 
transaction as it had no beneficial interest in the property 
was held by the court not to be relevant.

Many professional corporate trustees may find themselves 
at a similar disadvantage where client pension funds are in 
equivalent difficulties. 

The new company law regime in the Companies Act 2014 
does not appear to afford any relief from the position that 
ITC found itself in. 

The solution to such issues may be, with lender consent 
(which may or may not be easy to secure), to transfer 
leveraged property to a nominee which would presumably 
face similar challenges but the business issues affecting 
the corporate trustee may be somewhat less, should the 
nominee company have a neutral name unrelated to the 
trust company.

The High Court has not had the last word in this  
matter as its decision is being appealed.

Where a receiver is appointed over a company’s assets the company must show this on 
its business stationery. The Companies Registration Office’s public records will reflect 
the appointment of the receiver. These laws apply even if the company does not own 
the property personally but holds it for someone else, such as where the company is a 
professional trustee company.

For more information, please contact:

Fiona Thornton 
Consultant  
+353 1 6644 326  
fionathornton@eversheds.ie 
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Disclaimer

This information is for guidance purposes only. It does not constitute 
legal or professional advice. Professional or legal advice should be 
obtained before taking or refraining from any action as a result of the 
contents of this publication. No liability is accepted by Eversheds for 
any action taken in reliance on the information contained herein. Any 
and all information is subject to change. Eversheds is not responsible 
for the contents of any other website or third party material which can 
be accessed through this website. 

Eversheds is an Irish partnership and a member firm of the Eversheds 
International network of firms affiliated with Eversheds International 
Limited, an English company limited by guarantee. Member firms 
of Eversheds International are independent firms and members of 
Eversheds International Limited, but have no authority to obligate or 
bind Eversheds International Limited or one another vis-à-vis third 
parties. Neither Eversheds International Limited nor any of its member 
firms have any liability for each other’s acts or omissions.

This briefing is correct as at 2 April 2015. 
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International employment law
Public training courses

Companies Act 2014 

An introduction to the  
Companies Act 2014
We have created a series of videos to provide you with 
a comprehensive overview of the Companies Act 2014 
which will come into effect later this year.

#CompaniesAct2014 FOR MORE INFORMATION PLEASE VIEW ON OUR WEBSITE >>

For more information please email: training@eversheds.com

http://www.eversheds.com/global/en/where/europe/ireland/services/companies-act-2014/index.page

