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The General Data Protection Regulation (the “GDPR”) will have direct 
effect in Ireland from 25 May 2018, and will replace current national data 
protection legislation. 

What impact will the GDPR have in practice? We have identified 10 key 
issues which Irish trustees should be focusing on prior to the introduction 
of the GDPR. 

What is GDPR?

Outline of key changes

1. Lawful Processing/Consent
It is important for the trustees of a pension scheme 
to remind themselves of the basis on which they are 
currently holding and processing the personal data of 
their members. An individual’s personal data can only be 
processed based on one or more of the following: 

 – consent

 – for the purposes of legitimate interests being pursued 
by the data controller (i.e. the trustees)

 – if it is necessary for the performance of a contract

 – if it is necessary to comply with a legal obligation and/
or if it is in the public interest

 – to protect the vital interests of an individual

In most cases, member data is being held by trustees on 
the basis of a combination of the “non-consent” factors 
above. However, under the GDPR, member consent must 
be obtained in a much more specific fashion. Therefore, 
trustees should identify what personal data, particularly 
sensitive personal data (such as data relating to health or 
sexual orientation), they are holding on a “consent” basis.

2. Privacy Notices
Under the GDPR, pension trustees are obliged to 
process personal data fairly, lawfully and in a transparent 
manner.  As part of this obligation, the GDPR requires 
that certain minimum information be given to individuals. 
This information may be presented in a privacy notice 
or privacy policy which is given to members at the time 
of joining the pension scheme. The GDPR increases 
the amount of information which must be given to data 
subjects beyond the current requirements. 

3. Record Keeping and Accountability
A welcome change introduced by the GDPR is that 
pension trustees will no longer have to register as 
data controllers with the Office of the Data Protection 
Commissioner (“ODPC”). However, trustees will be 
subject to stringent record keeping requirements in 
relation to their processing activities and must make their 
records available to the ODPC on request.  In addition, 
the trustees (and any data processors appointed by 
the trustees) are required to be able to demonstrate 
that they are processing personal data in accordance 
with the requirements set out in the GDPR. Therefore, 
pension trustees will be required (if requested) to show 
compliance with the GDPR. 

It has become something of a bete noire among Irish 
data controllers, including pension trustees.  However, 
it builds on, rather than fundamentally replaces, existing 
data protection legislation, and its impact should be 
viewed in that context.

Nevertheless, the GDPR aims to effect a change in the 
culture and attitudes of data controllers towards data 
protection, and it broadens the rights of data subjects (i.e. 
pension scheme members) across the EU. 
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4. Data Controller/Data Processor Relationship
The GDPR introduces some fundamental changes to 
the legal relations between pension trustees (as data 
controllers) and many of their service providers (as data 
processors). The GDPR provides that data controllers 
shall only use processors that can provide a guarantee of 
compliance with the GDPR and this relationship must be 
governed by a data processing agreement.

5. Data Minimisation
Under the GDPR, pension trustees will be required to only 
process personal data where this is necessary. This is an 
enhanced obligation and pension trustees should review 
what data they collect/process and why it is necessary.

6. Data Subject Rights
The GDPR has enhanced the rights of data subjects (i.e. 
scheme members). It is important for pension trustees 
to be aware that data subject access rights have been 
enhanced, as follows: 

 – Data subjects have a right to be provided with access 
to their personal data within one month;

 – Data subjects must be told the period for which his or 
her data will be retained or, if this is not possible, the 
criteria for deciding the retention period;

 – The information must be provided free of charge (i.e. 
you cannot charge the current fee of €6.35);

 – Data subjects must be told about their rights to 
have their data corrected, deleted or to restrict the 
processing of their data;

 – A data subject has the right to require a data 
controller to delete his or her personal data in various 
circumstances;

 – Data subjects also have a right to have incorrect 
personal data corrected without undue delay; and

 – Data subjects have a ‘data portability’ right which is 
a right to access their data in a machine-readable 
format and, where technically feasible, to have the 
data transmitted directly from one data controller to 
another.

7. Data Security and Breach Reporting
The GDPR increases the obligations on data controllers 
where there is a personal data breach, including the 
following: 

 – the data controller must notify the ODPC of the 
breach, if possible within 72 hours of becoming aware 
of it, unless the breach is unlikely to cause risk to 
individuals’ rights and freedoms. Reasons for the delay 
must be given if the breach is not notified within 72 
hours;

 – specified information must be included with the 
notification to the ODPC; and

 – the data controller must also notify the individual of 
the breach, where the breach would be likely to cause 
a high risk to the individual’s rights and freedoms. 

8. Data Protection Impact Assessments (“DPIA”)
Data controllers will have to carry out a DPIA (also known 
as a privacy impact assessment) before carrying out 
processing which involves a high risk for members (or 
beneficiaries). In particular, a DPIA will be required where:

 – there will be a systematic and extensive evaluation of 
individuals, on which decisions will be based which will 
have a significant effect on the individuals;

 – there will be large scale processing of special 
categories of personal data; or

 – systematic monitoring of publically accessible 
information.

9. Data Protection Officers (“DPO”)
The GDPR introduces a requirement for data controllers and 
data processors to appoint a DPO in circumstances where:

 – the processing is carried out by a public body;

 – the data controller or data processor monitors 
individuals systematically and on a large scale as a core 
activity; or

 – the data controller or data processor’s core activities 
consist of large scale processing of special categories 
of personal data. 

It is not clear yet whether pension trustees will generally 
be required to appoint a DPO, however, we are 
continuing to monitor the position in relation to this 
requirement.  

10. Enforcement
The consequences of non-compliance with data 
protection have been significantly expanded under the 
GDPR. The GDPR allows fines of up €20,000,000 or 4% 
of worldwide annual turnover, whichever is higher. It is 
not yet clear what ‘worldwide turnover’ would be taken to 
mean in relation to a pension scheme. However, a fine of 
up to €20,000,000 is clearly in itself a significant penalty. 
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The impending rules can be seen as a good opportunity for trustees to 
review the personal data which they hold, either directly or via their service 
providers, and whether the level of this data and the arrangements under 
which it is held meet the requirements set out under the GDPR.  

How can trustees  
prepare for GDPR?

Trustees will need to have their own road map or plan of 
action for GDPR compliance, however, it may be possible 
to leverage from the GDPR work being done by scheme 
administrators and other service providers (if applicable). 

We would recommend that you start (with our help) 
identifying who’s data you hold, what data you hold, why 
you hold the data, how long you should retain the data 
for and where you are holding/storing this data.

Please click on the link below to view the Eversheds 
Sutherland GDPR video, which seeks to address the 
top ten most common issues raised in relation to  
the GDPR:

http://www.eversheds-sutherland.com/global/
en/where/europe/ireland/services/data_
protection/gdpr.page

If you have any queries on the issues addressed in this article, please contact:

Peter Fahy
Partner and Head of Pensions

353 1 6644206
peterfahy@ 
eversheds-sutherland.ie

Marie McGinley 
Partner, Head of IP,  
Technology & DP

+353 1 6441 457
mariemcginley@ 
eversheds-sutherland.ie
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Capping Pensionable Pay
Sponsors of defined benefit schemes seeking to cap 
future service liabilities whilst continuing accrual may be 
interested in a recent UK Court of Appeal case. 

Bradbury v British Broadcasting Corporation explains  
how the particular terms of a defined benefit pension 
scheme permitted its sponsoring employer to unilaterally 
reduce the impact of future salary increases on the 
scheme’s liabilities.

The BBC pension scheme was in serious financial 
difficulties. The terms of the scheme’s trust deed enabled 
the BBC to reduce future service liabilities, without 
requiring trustee agreement, through the introduction of 
a pay cap for pension purposes.

The facts of this case are instructive for several reasons. 

The BBC decided to exercise its power under the deed 
judiciously. Instead of merely operating the pay cap, it  
offered affected members the option of continuing to 
accrue benefits but subject to the pay cap, or joining a 
DC plan for future service, or opting for career average 
benefits for future service.

Mr Bradbury challenged the BBC’s ability to introduce 
the pensionable pay cap and asserted that the BBC 
was in breach of its duty of confidence and trust to its 
employees in taking the action it had. He lost before the 
Pensions Ombudsman, the High Court and appealed to 
the Court of Appeal.

The BBC was able to easily demonstrate to the court the 
business case for restructuring its future service pension 
arrangements. Its power to introduce the pensionable 
pay cap arose from the definition of pay, for pension 
purposes, in its scheme’s trust deed. This required 
the BBC to determine members’ pensionable pay. 
Consequently, the BBC was able to assert that it could 
decide the extent to which any future pay increase was 
pensionable.

The Court of Appeal Judgement 
The Court agreed with the employer’s interpretation of 
its powers under the trust deed and held  there was no 
breach of the BBC’s duty of confidence and trust. 

This case, although facts specific, may be helpful for 
Irish employers who are in similar circumstances. It 
also emphasises the importance of carefully reading 
a scheme’s trust deed and rules to discover the scope 
of any employer powers, which might otherwise go 
undetected.

Bradbury v British Broadcasting 
Corporation (Court of Appeal)  
28 July 2017

Fiona Thornton 
Consultant

+353 1 6644 326
fionathornton@eversheds-sutherland.ie

If you have any queries on the issues addressed in this 
article, please contact:
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The 401(k) plan, also known as a defined contribution (“DC”) plan, is now 
firmly entrenched as the primary employer-based retirement vehicle in the 
US. DC plans are likewise becoming the primary workplace pension vehicle 
in Ireland. Participation, investments and distributions have become key 
concerns on both sides of the Atlantic. It is therefore helpful to reflect on 
the ways in which DC retirement plans have evolved in both the US and 
Ireland and to learn from examples of best practices in each jurisdiction.

Lessons from Across the Pond: 
Defined Contribution Plans in the 
US and Ireland

Plan landscape 
In the US, the most prominent type of employer-
sponsored DC plan is a 401(k) plan, named after the tax 
code section that provides the plan’s tax-deferred nature. 
A 401(k) plan is based on employee contributions and 
employer matching and profit-sharing contributions that 
are generally tax-deferred upon contribution and invested 
in accounts over which the employee has investment 
control. 
In Ireland, the most common employer-sponsored DC 
plans are occupational pension plans, although we are 
beginning to see a growth in the use of master trusts. 
Master trusts differ from occupational DC plans in 
that they are multi-employer schemes. Typically, each 
employer sets up an individual sub-plan within an overall 
umbrella trust housing many separate sub-plans for each 
employer. 
DC schemes are funded through employee and employer 
contributions, and employees generally have an array 
of investment options from which they can choose. In 
Ireland, a plan must be Revenue approved in order to 
benefit from favourable tax treatment. 

Participation 

Because DC plans are funded at least in part by employee 
contributions, employers and policymakers have 
recognised that broad participation is crucial to their 
success. The US and Ireland have both approached this 
issue by way of using tax incentives. 

1. US
One increasingly popular method of encouraging 
participation is auto-enrolment. New employees are 
enrolled in the plan and are deemed to elect deferrals 
at a specified percentage of pay, unless they opt out. A 
variation on this approach is auto-enrolling all employees, 
including non-participating existing employees, at a 
specified rate. Some employers have instituted auto-
escalation, in which the contribution percentage of an 
employee is increased annually by a specified percentage 
up to a capped amount, unless the employee opts out.

Auto-enrolment and auto-escalation are not mandated 
by law. However, employers are incentivised to implement 
these features. Annual contribution testing, referred to 
as the “ADP test,” mandates that as a condition of tax-
favoured treatment, the employer’s highly compensated 
employees, on average, cannot contribute significantly 
more than the non-highly compensated employees, on 
average. Employers are therefore motivated to facilitate 
broad and meaningful employee participation. 

2. Ireland
The Revenue Commissioners regulate the tax treatment of 
pension schemes and there are a number of tax incentives 
available, such as exemptions from:

1. Capital Gains Tax on investments made by the scheme; 
and

2. tax relief on contributions paid by the employer and the 
employees to the scheme, subject to certain limits.

Employer and employee contributions to occupational 
or workplace pension schemes are treated differently 
for tax purposes. Generally, employer contributions are 
treated as a business expense and can be deducted for 
corporation tax purposes. Employees can get tax relief on 
their contributions up to the age-related percentage of 
their earnings for the relevant tax year. Currently earnings 
are capped at €115,000.  
On retirement, members will be entitled to take a tax-free 
lump sum of up €200,000, subject to certain conditions. 
Currently, the Irish Government is preparing a roadmap 
for pension reform which is expected to be published by 
the end of 2017. It will include a mechanism for auto-
enrolment. However, it remains to be seen whether the 
current Government will commit to any firm timetable for 
introducing auto-enrolment. 
In the meantime, it is up to individual employers to decide 
whether to make membership of their DC scheme a 
condition of employment, thereby introducing effective 
auto-enrolment by contract. The vast majority choose 
not to do so and annual auto-escalation of contributions 
would not feature in the Irish DC landscape. 
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Investments 
A critical difference between a defined benefit pension 
plan and a DC plan is that the employee bears the 
investment risk in a DC plan. For this reason, and others, 
there has been a great deal of attention to investment 
options both in the US and Ireland. 

1. US 
401(k) plans offer investment options selected by a 
plan fiduciary. The fiduciary is usually a committee of 
company employees with financial expertise, often 
assisted by an outside financial adviser. 

Investment options are generally selected based on 
financial performance, rather than social or other factors. 
The US Department of Labor has taken the position 
that non-financial factors are generally not relevant in 
the fiduciary decision making process, although it has 
acknowledged that environmental, social, and corporate 
governance factors can have an impact on financial 
performance and can therefore be relevant to the 
evaluation of the investment.

Plan fiduciaries also closely monitor the fees charged for 
investment management and record keeping. There has 
been a great deal of costly litigation in the US asserting 
that fiduciaries have failed to adequately monitor and 
limit such fees. As a result, many plan fiduciaries have 
made efforts to negotiate lower fees and improve the 
transparency of plan fees.

2. Ireland
Under Irish law, pension trustees are required to provide 
for the proper investment of the resources of the 
scheme in accordance with its rules. The phrase “proper 
investment” in this context is generally understood to 
mean investing prudently as if investing for someone 
for whom you felt “morally bound to provide”. Trustees 
therefore need to assess what is a prudent level of risk in 
making any investment decision on behalf of members. 

Most DC plans allow for member-directed investment, 
whereby members can select from a range of designated 
investment options. One advantage with member-
directed investment from a trustee perspective is that 
they can benefit from a statutory exoneration or “safe-
harbour” from liability for giving effect to members’ 
directions, subject to certain conditions.

Invariably, most members do not take control of the 
investment of their retirement account and end up 
invested in whatever the trustees decide is their default 
investment strategy. Consequently, trustees of DC 
schemes need to ensure that the default investment 
strategy is appropriate for the various cohorts of 
members. Traditionally, this has meant that default funds 
automatically reduced members’ exposure to equities or 
other volatile assets as they approach retirement. 

However, the appropriateness of those de-risking 
strategies is coming under some scrutiny now that many 
members are no longer buying annuities on retirement. 
Instead, they are transferring their retirement account 
into tax approved retirement funds (“ARFs”). ARFs are a 
form of drawdown vehicle available on retirement which 
allow for tax efficient investment from which funds can 
be accessed as the need arises. If members intend on 
taking this approach then the de-risking path for default 
funds should be tailored accordingly.
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Distributions 
The success of a DC plan is dependent in many respects 
on the manner in which employees draw down their 
account balances. Early and rapid distributions can lead 
to inadequate funds for retirement. The US and Ireland 
each have mechanisms in place that are intended to 
address this concern. 

1. US 
401(k) plans generally allow distribution in the form 
of a lump sum upon termination of employment. The 
lump sum can be taken as taxable cash  or rolled over 
on a tax-free basis into an individual retirement account 
(“IRAs”), from which distributions in a variety of forms 
can be taken. Some 401(k) plans also offer instalment 
distributions and, more rarely, the ability to purchase an 
annuity with the account balance.

The expense, additional administration and fiduciary 
risk of offering features such as instalments and 
annuity purchases have discouraged some employers 
from offering any forms of payment other than lump 
sums. The US Government has taken some regulatory 
actions to try to encourage plan sponsors to offer these 
distribution features. One action was designed to reduce 
the fiduciary exposure for selecting an annuity product 
to offer under the plan. Another action was intended to 
provide a clear path to offering a new annuity product 
called a “qualified longevity annuity.” This product is 
designed to be purchased with only a portion of the 
employee’s account balance and pays an annuity benefit 
only if the employee lives past a certain age. This hedges 
against the risk that the employee will exhaust his or her 
account balance prematurely. 

While not yet widely adopted due to concerns over 
administration and portability, over time it may become 
an attractive way to offer employees both an account 
balance that they control, as well as protection should 
they outlive their assets.

2. Ireland 
Traditionally members would take a tax free lump sum 
on retirement and apply the balance of their retirement 
account to purchase an annuity. 

However, with the prolonged low interest rate 
environment of recent years, annuities have become 
increasingly expensive. Following legislative change 
in 2011, this has meant DC scheme members are 
transferring their pension funds into ARFs on retirement, 
thereby allowing them to keep their pension pot invested 
tax efficiently and drawdown funds as required. 

This trend poses a challenge for both trustees and 
employers in terms of ensuring members have access to 
appropriate financial advice in deciding whether to take 
this option on retirement and choosing the right provider 
in a complex market.

Conclusion 
The US and Ireland face similar challenges with respect 
to the critical role of DC plans in retirement planning. 
The countries have implemented some common 
solutions such as tax incentives, but in other cases the 
approaches are quite divergent, such as the mechanism 
of auto-enrolment and auto-escalation. Employers 
and policymakers in both jurisdictions would benefit by 
considering the experiments, successes and issues that 
each country has encountered in this area.

If you have any queries on the issues addressed in this 
article, please contact:

Adam B. Cohen
+1 202 383 0167

adamcohen 
@eversheds-sutherland.com

Ian Devlin
Partner

+353 1 6644 219
iandevlin@eversheds-sutherland.ie
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Court of Appeal decision in  
IBM v Dalgleish and others

Case Background
A scheme restructuring was initiated by IBM in 2009 
which involved, amongst other things, the closure of the 
scheme to future accrual and the agreement by members 
that future salary increases would not be pensionable.

The 2009 restructuring was the third in a series, with 
similar projects being conducted in both 2004 and 
2006.  When IBM presented its latest proposal in 2009, 
the scheme trustees brought an application asking the 
High Court to rule on the lawfulness of the proposed 
amendments.

The High Court found that IBM had breached the duty of 
good faith it owed to its employees. The key factor in this 
decision was various employee communications issued 
by IBM during the course of the two earlier restructurings, 
which were deemed to have created in its employees 
“reasonable expectations” as to what the future would 
hold for their pension benefits.

The High Court found that the amendments proposed in 
2009 conflicted with those expectations and therefore 
could not be implemented.

The Court of Appeal Judgement
In overturning the High Court’s decision, the Court of 
Appeal held that:

 – IBM had not breached its Imperial duty of good faith 
towards its employees. This duty provides that it is an 
implied term of an individual’s employment contract 
that neither the employer nor the employee will act in 
such a way as would destroy or seriously damage the 
relationship of trust and confidence between them;

 – in considering the exercise by an employer of its 
discretionary powers under a pension scheme, a court 
should rely on a ‘rationality test’, which dictates that an 
employer’s decision should only be overturned where 
either the employer’s decision-making was flawed or 
where its ultimate decision was one which no rational 
decision-maker could have made;

 – an employer should only exercise its discretionary 
powers under a scheme after consideration of all 
relevant factors, which could include adverse trading 
conditions;

 – the High Court had erred in treating the members’ 
reasonable expectations as being of paramount 
significance in ruling that a reasonable employer 
would only have overridden those expectations if 
there was no practical alternative. The Court of Appeal 
ruled that members’ reasonable expectations were 
just one factor to be taken into account, but that 
reasonable expectations might have to give way in the 
event of significant changes in financial and economic 
circumstances;

 – IBM was entitled to make pay increases conditional 
on members signing an agreement that any such 
increase would not be pensionable – this proposal did 
not breach the rationality test and did not amount to a 
breach of the employer’s duty of trust and confidence.  
The Court ruled that circumstances would have to be 
extreme for the duty to be breached.

In a judgement that will be of comfort to employers considering scheme 
restructurings, the UK Court of Appeal has overturned the High Court’s 
decision that IBM had breached its duty of faith to its employees by 
introducing a number of benefit changes to its pension scheme.
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If you have any queries on the issues addressed in this 
article, please contact:

David McKeating 
Solicitor

+353 1 6644 369
davidmckeating 
@eversheds-sutherland.ie

Comment
The Court of Appeal’s decision should come as a 
welcome relief to employers currently considering 
scheme restructurings. The judgement makes clear 
that the expectations of employees and scheme 
members will not be given any special status or 
higher significance than other factors relevant 
to an employer’s decision to implement scheme 
benefit changes.

Nevertheless, employers and trustees should continue 
to take care when communicating with members to 
ensure that no unintended liabilities arise.

The High Court had heavily criticised the manner 
in which the member consultation process had 
been conducted and found that it had breached 
the UK consultation regulations.  Although this was 
not disputed and did not form part of the appeal, 
the Court of Appeal appeared to endorse the High 
Court’s criticisms in its judgement.  Although it 
refused to grant an injunction requiring a new 
consultation before the proposed changes were 
implemented, the Court of Appeal declared that 
the scheme beneficiaries would be entitled to 
seek damages from IBM for breach of its statutory 
and contractual duty to consult on the proposed 
changes to the scheme.
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Looking Forward: Pensions Law 
Developments in 2018 

2017 has proven to be something of a fallow period in terms of developments 
in Irish pensions law. This is somewhat surprising given the amount of public 
discourse and analysis, both at the Ministerial level and among sectoral 
interests, over the past 12 months. Nevertheless, the calendar year appears to 
be coming to a close without any substantive legislative amendments being 
introduced by the Government in the pensions area. 

However, a number of anticipated developments are on the horizon (some 
long in gestation) that are likely to have significant implications for the Irish 
pensions industry in 2018.

Employer Debt Legislation
 – When enacted, the Social Welfare, Pensions and Civil 
Registration Bill 2017 (the “Bill”) is expected to result in 
the introduction of a form of employer debt legislation 
for the first time in Ireland.

 – The General Scheme of the Bill was published in 
May and included a number of provisions designed 
to protect members of defined benefit schemes. In 
particular, there was: 

 – a requirement for employers to give at least 
12 months’ notice to trustees before ceasing 
contributions to a defined benefit scheme;

 – where a relevant scheme is in deficit, the employer 
would be required to engage with the trustees 
during the 12 month notice period to agree on a 
schedule of contributions to restore the scheme to 
solvency; and

 – if there was a failure of the part of the employer 
to engage, the Pensions Authority would have the 
power to impose a schedule of contributions which 
would stand as a legislative debt on the employer.

 – Despite appearing to have significant political support, 
these provisions were subsequently dropped from 
the long form Bill when it was published in July. The 
Minister for Employment Affairs and Social Protection 
has since indicated that the intention is to introduce 
amendments at committee stage to include similar 
protections, although the exact form that they may 
take is still unclear.

 – The Bill was due to be considered by the Select 
Committee on Employment and Social Protection at 
the beginning of November, but we understand that 
it is still not ready for Committee stage. Latest reports 
indicate that it will be early 2018 really before this draft 
legislation progresses any further.

The Transposition of Directive 2016/2341 
(the “IORPs II Directive”) into Irish law
EU Member States are required to transpose the IORPs 
II Directive into national law by 13 January 2019. It is 
expected that amendments will be made to the Pensions 
Act 1990 during the course of 2018 to bring the IORPs 
II Directive into force. Indeed, the Pensions Authority is 
currently engaging with relevant stakeholders in order 
to understand the practical issues involved and help 
formulate their recommendations to the Department of 
Employment Affairs and Social Protection in relation to 
the transposition of IORPs II.

In particular, the precise effect of the following requirements 
will be determined by the implementing legislation:

 – Derogation from the Directive: The requirements of 
the IORPs II Directive are “proportionate to the nature, 
scale and complexity of the IORP”. The extent, if any, 
to which smaller Irish pension schemes (ie less than 
100 members) will be exempted from some of the 
Directives requirements has yet to be decided. 

 – Funding requirements for cross-border schemes: 
the Directive appears to allow for periods of 
underfunding provided the trustees ensure that 
member benefits are “adequately protected”. While 
it remains to be seen exactly how this provision will 
be interpreted under Irish law, cross-border schemes 
could become a more feasible and attractive option 
for certain employers.

 – Trustee qualifications: the precise nature of the 
collective professional qualification requirements 
in respect of Irish trustees and how this may impact 
existing lay trustee boards.

 – Member communications: Member States have been 
given scope to determine the exact information to be 
required, subject to certain minimum requirements, which 
is welcome. However, the extension of a requirement to 
issue benefit statements to deferred members will pose 
logistical challenges for many schemes.
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The General Data Protection Regulation 
(“GDPR”)
The GDPR will be one of the most wide ranging pieces 
of legislation passed by the EU in recent times. It will 
have direct effect in Ireland from 25 May 2018 and will 
replace the current national data protection legislation. 
To better understand the changes that the GDPR will 
bring to how pension schemes are operated in this 
jurisdiction, we refer you to our article in this edition of 
our Pensions Update.

Auto-enrolment
In September Taoiseach Leo Varadkar announced that 
the Government will publish a five year roadmap for 
pension reform before the end of the year. This will include 
introducing an auto-enrolment pension scheme for private 
sector workers, two thirds of whom currently have no 
occupational pension to supplement their State pension. 

The cost estimates, key features, provisions, design and 
potential phase-in timeframes of the proposed five year 
roadmap are as yet unknown. However, the Universal 
Retirement Savings Group (the “URSG”), which was 
established as an inter-Departmental group in 2015, has 
been in consultation with stakeholders concerning the 
introduction of a new, universal, supplementary workplace 
retirement saving scheme for some time now. The formal 
policy output from the URSG’s consultation process is still 
awaited although we understand that they are still working 
to prepare legislative proposals for the Government.

The Taoiseach further declared that the legislation 
would be prioritised during the lifetime of the current 
Dáil, stating that he expected the first such payments 
to be made by 2021. Whether we see any legislative 
developments in this space during 2018 is unclear but it is 
something that is clearly on the Government’s agenda.

Access to Approved Retirement Funds 
(“ARFs“) for Defined Benefit Pensioners

In response to a recent Dáil question concerning the 
status of pensioners facing a wind-up of a scheme being 
unable to access ARFS and instead being given little 
option but to purchase expensive annuities, the Minister 
for Employment Affairs and Social Protection Regina 
Doherty replied that she agreed with the statement. The 
Minister then announced that the issue is to be referred 
to the Minister for Finance for review.

Minister Doherty also declared that within the next few 
weeks the Government “will launch a public consultation 
on what will probably be the most far reaching reform 
of the private and public pensions industry”. The Minister 
has stated that this consultation will not take any longer 
than 3 months, “because otherwise it is not worth doing”. 
The issue of extending ARF access is to be included in 
that process. 

Given the fairly unequivocal nature of Minister Doherty’s 
pronouncements on this matter, it would appear that a 
further extension of access to ARFs may be forthcoming 
during 2018. 

Reforming the Minimum Funding Standard 

Following a request received from the then Minister for 
Social Protection Leo Varadkar in February 2017, the 
Pensions Authority is currently engaged in a process 
of reviewing the feasibility of amending the minimum 
funding standard and the establishment of a pension 
protection scheme. 

A report is expected be delivered to the Minister for 
Employment Affairs and Social Protection early next  
year, which may prompt some legislative change in this 
area in 2018.

If you have any queries on the issues addressed in this 
article, please contact:

Robert Vard 
Associate

+353 1 6644976
robertvard@eversheds-sutherland.ie
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Jim Foley, outgoing Chair, presents the chain of office to Peter Fahy on his appointment as Chairperson of the 
Irish Association of Pension Funds at the 2017 AGM of the Association.

Peter Fahy becomes Chairperson of the Irish Association of Pension Funds
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