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Introduction
From time to time the provisions of Irish taxing legislation are 

expressed in very general terms and if interpreted literally have 

the potential to impose a charge to tax or other taxing obligations 

on persons resident in other jurisdictions and with limited, if any, 

connections with Ireland. This situation can arise, for example, where 

a trustee, personal representative or receiver is in receipt of foreign 

income from foreign assets, where remuneration is paid to persons on 

offshore oil/gas rigs by non-resident employers or where musicians 

or sports stars receive payments outside of Ireland from non-resident 

persons in respect of activities taking place/carried out in Ireland. In 

such circumstances, depending on the taxing provision, there may 

be no clear territorial limit imposed by the Irish legislation, and this 

may give rise to some uncertainty in relation to the ability of the Irish 

authorities to impose such a charge to tax or an obligation to deduct 

or account for tax. The purpose of this article is to explore and try 

2016 Number 2 Limit on the Territorial Effect of Irish Tax Legislation 57



to identify the limits on the Irish Government’s ability to impose a 

charge to Irish tax, or other obligations, on persons with limited, if 

any, connections with Ireland.

Historical UK Position re Territoriality
The traditional UK position with respect to the geographical scope of 

UK legislation was that UK legislation was territorial in nature1. This 

was based on the practical understanding that the UK courts will not 

allow taxes of foreign jurisdictions2 to be enforced in the UK courts3, 

nor will UK tax legislation be enforceable outside of its territory4. The 

UK courts5 have (following Irish case law) taken 

the position that they will reject any proceedings 

for the recovery of the debt of a foreign Revenue 

authority6. Naturally this is subject to the Mutual 

Assistance Regulations7. In addition, the concept 

of “comity of nations” assumes that one state will 

not make laws that infringe the sovereign rights 

of other states.8 Arising from this was a long-

standing “broad, general, universal principle” 

that UK legislation is applicable only to UK subjects and to non-UK 

subjects who have somehow subjected themselves to UK law9. The 

historical position seems to have been that an alien, while in the UK, 

may do something to bring himself within the “intent and purview 

of a statute” and thereby “submits himself” to UK law10, but that UK 

legislation did not apply to foreigners who have not entered the UK11. 

It was understood that although the income tax legislation did in fact 

impose an express territorial restriction (based on UK-source income 

and UK residence), to the extent that other legislation did not impose 

some express limit, some territorial limit would need to be applied to 

the UK territorial jurisdiction12.

Development of the UK Position
This traditional position has been refined over time in a number 

of ways and was expressed in more modern terms in 1982 by the 

House of Lords in the Clark v Oceanic case13. That case related to 

the operation of PAYE by a non-resident. employer in respect of 

employees carrying out activities in waters outside the UK territorial 

waters but in designated areas that were made subject to UK tax by 

the legislation. The interpretation of the territoriality rules was to the 

effect that:

 › The historical rule (i.e. that UK legislation applies to UK sub-

jects and to foreigners who visit the UK and subject 

themselves to UK law) applies as a default position only. 

Therefore, despite the historical expression of the rule, the 

reinterpreted version of the rule is that there is no general 

principle that UK legislation applies only to UK subjects or 

residents14.

 › The default position must give way to the express wording of 

a statute to the contrary or to a situation where there is a 

clear implication that the statute should have an extra-terri-

torial effect15. There was some indication that the courts 

should take a more purposive approach and consider who 

was intended to be taxed by the Act16.

 › In addition to the relegation of the rule to a 

mere default position, the historical “broad, 

general, universal principle” has been recast 

as merely a “rule of construction”.

 › Further, the historical position has been 

reinterpreted so that it is no longer required 

that a foreigner must be resident17 in the UK or even “come 

to” the UK. All that is required is some form of “mere pres-

ence18” or “tax presence” in the UK.

The UK authorities also distinguish between the charge to tax and 

the practicalities of collection of the tax charged. Circumstances 

may arise where a charge to tax is imposed by UK legislation on 

certain income (e.g. salary to a person working within the UK terri-

torial seas or other designated areas), and the UK legislation itself 

includes a clear territoriality limit19, but the collection mechanism 

itself may depend on the cooperation of a non-resident person 

(e.g. a non-resident employer). It was felt that, if a territorial 

limitation were implied into the collection mechanism based on 

residence of the employer, a non-resident employer could avoid 

the PAYE obligation20. It was held that some element of “tax 

presence”21 would be sufficient to bring the employer within the 

PAYE obligation22.

The Clark v Oceanic decision was followed by the Special 

Commissioners in the case of Bootle v Bye23. In that case it was felt 

that it was clear from the decision in Clark v Oceanic that, in the 

absence of a territorial restriction (on the same PAYE provisions 

as in Clark v Oceanic), some limitation must be implied24 and that 

enforceability was a key issue25. It was felt in that case (as in Clark 

v Oceanic) that the test was that of “tax presence” and that the 

The UK authorities also 

distinguish between 

the charge to tax and 

the practicalities of 

collection of the tax 

charged. 
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employer had insufficient “tax presence” in the UK, having no 

trading activity or address for service in the UK26. It is important 

to bear in mind that in Bootle v Bye, as in Clark v Oceanic, the 

charge to tax was clearly applied on the individuals and there 

was no issue with respect to territoriality on the income itself; 

the issue related to the collections mechanism of PAYE against 

the employers only. The individuals were assessed to tax, and 

tax was recoverable from the employees in that case by the UK 

authorities.

The matter was considered again in 

2006 by the House of Lords in Agassi v 

Robinson27 (which overruled the 2004 

Court of Appeal decision). The Agassi 

v Robinson case related to legislation 

that was introduced specifically to 

deal with circumstances where the 

taxpayer was not resident and spent 

a only short time in the UK and where 

a payment was made to him or to a 

company on his behalf. The payer was 

obliged to deduct tax and account 

to HMRC28. A quirk of the legislation 

was that the charging provision for 

the taxpayer did not apply unless the 

withholding provision for the payer 

applied also29. In essence, this meant that if the payer was not 

within the charge, the payee also avoided liability. Payments 

were made by Nike and Head (neither of which had any “tax 

presence” in the UK) to an offshore company. The taxpayer 

argued that, if the legislation were read literally, this would 

bring Nike and Head within the collection provisions and that 

this could not be what was intended in light of territoriality rules 

as applied in the earlier decisions30. Revenue argued that, if the 

territoriality restrictions were implied, the payee could avoid 

liability simply by ensuring that monies are paid by persons with 

no trading presence31.

The House of Lords based its decision on the earlier decisions, 

with a strong purposive approach based on the presumed 

intention of the legislature, and refused to apply a territorial limit 
32 to the Act, which would exclude the payers from the collection 

mechanism (and the payee from a charge to tax), despite the 

fact that the payers had no “tax presence” in the UK. It was felt, 

in particular, that otherwise the payee could avoid the charge to 

tax by a simple expedient of ensuring a payer with no UK “tax 

presence” and that this could not have been part of the legis-

lative intendment33. The identity of the payer was irrelevant for 

the purposes of the legislation34. The “whole point” of the legis-

lation in this case was to make foreign entertainers subject to tax 

in relation to their commercial activities in the UK, and therefore 

it would be inappropriate to apply a territorial restriction that ran 

against the intention of the parliament35. No consideration was 

given to the issue of enforcement of 

the collection mechanism.

T h e  d e c i s i o n  w a s  b a s e d  o n  a 

presumed legislative intention that the 

legislation should have an extra-terri-

torial effect, because it was intended 

to “expand the ambit of the basic tax 

charge36”. The development of the 

rule in the UK therefore has gone 

from a “universal principle” that only 

UK subjects and aliens who became 

subject to UK law would be exposed 

to UK tax, to a situation where the rule 

was a default position applying where 

there was no express or implied rule 

to the contrary and which required a 

“tax presence”, to a situation where a “tax presence” was not 

required based on a presumed legislative intendment.

It would seem that under the current UK position (as it has 

developed), therefore, the legislature can express that it intends 

that the legislation should have an extra-territorial effect, in 

which case the position is clear and the territorial restriction will 

not apply. Alternatively, if it is “plainly implied” that the legis-

lation should have extra-territorial effect, likewise the territorial 

restriction will not apply. This seems to have been the basis for 

the decision in the Agassi v Robinson case, with the courts taking 

a purposive approach to imply that the territorial restriction 

should not be applied. In the absence of any express or implied 

parliamentary intention, where general words are used, the 

default position should apply (i.e. unless the person is a British 

subject or has otherwise subjected themselves to UK law, the 

territorial restriction should apply). We have summarised this 

in the chart below.

The House of Lords based its 

decision on the earlier decisions, 

with a strong purposive approach 

based on the presumed intention 

of the legislature, and refused to 

apply a territorial limit to the Act, 

which would exclude the payers 

from the collection mechanism (and 

the payer from a charge to tax), 

despite the fact that the payers had 

no “tax presence” in the UK. 
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Interpreting Irish Taxing Statutes: General

There is no common law of taxation, which essentially means that 

a charge to Irish tax can arise only if there is a statute that clearly 

creates a charge to tax. It may happen that the wording of the Act 

is not entirely clear and/or is loose or ambiguous. Irish law has 

a number of well-established rules for interpreting statutes. The 

words in a taxing statute that are not defined should be construed 

by the application of three basic rules:

 › Unless it is a technical section, words are given their ordinary 

meaning37.

 › When interpreting a charging section, the words of the section 

must be clear or, otherwise, will be interpreted in favour of the 

taxpayer to avoid the imposition of a new tax liability38.

 › A judge may draw on his/her own experience, and dictionaries 

may be used where there is some doubt about the ordinary 

meaning of a word or expression39.

Interpretation Act 2005
The Interpretation Act 200540, in addition to defining various 

words and phrases, tells the courts how to go about inter-

preting a statute in certain circumstances. Section 5 of the Act 

assumes that the literal approach will be taken, but it allows 

departure from this approach in a number of situations. It 

allows the court, where a provision is obscure or ambiguous, 

to depart from the literal interpretation of the statute in 

preference to an interpretation based on the plain intention 

of the Oireachtas or parliament where that intention can be 

ascertained from the Act as a whole. The approach to be taken 

in those cases is the purposive approach, based on the plain 

intention of the Oireachtas where that intention can be ascer-

tained from the Act as a whole. It was understood that taxing 

legislation fell outside the remit of s5 as it was regarded as 

penal legislation. However, the Supreme Court has clarified that 

tax legislation is to be construed in the same manner as any 

other non-criminal legislation41. This means that the purposive 

approach can be taken by the Irish courts when interpreting 

legislation in certain circumstances.

Fig. 1: Flow chart of UK territoriality rules
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Development of Territorial Rule in Ireland
There is limited authority on the question of how the territoriality 

rules apply with respect to Irish legislation42. The Irish Supreme 

Court in 1927 accepted the authority of Colquhoun v Brooks to 

the effect that there was a territorial limit on Irish tax legislation. 

In 1977 the Supreme Court decided that the Oireachtas had 

the power to legislate with extra-territorial effect with respect 

to Northern Ireland43. In 1994 the High Court decided that the 

Oireachtas did not have the authority to legislate for matters 

within the exclusive jurisdiction of another sovereign state44. 

In 1998 the Constitution was amended45 to include an express 

power46 for  the Oireachtas to exercise extra-territorial jurisdiction 

as long as it is in accordance with international law. Therefore, it 

is now beyond doubt that the Oireachtas has the power to enact 

extra-territorial legislation (from an Irish perspective). However, 

having the power (as far as Irish law is concerned) to enact extra-

territorial legislation and actually doing so are not necessarily the 

same thing.

There is an understanding47 that, in the absence of express or 

implied indications48 to the contrary, legislation is presumed49 not 

to have extra-territorial effect50. In 1983 the High Court in Chemical 

Bank v McCormack seems to have adopted51 the position set out 

in Maxwell’s On the Interpretation of Statutes, to the effect that 

unless there is a clear express or implied intention disclosing an 

extra-territorial effect, a territorial limit should apply52. In 2008 the 

High Court in the later case of Walsh v NIB53 referred with approval 

to Chemical Bank v McCormack and agreed with the position with 

respect to territorial effect and comity of courts/jurisdiction54. The 

High Court went further and set out its view of the law on the area 

of territoriality, accepting a passage from Bennion as the correct 

statement of the law:

“41. At p 306 of Bennion, supra, the author offers the following 

explanation for this presumption. He states ‘One obvious 

reason for restricting the apparent width of the literal meaning 

of an Act is “a principle of comity which confines its operation 

within the territorial jurisdiction of the enacting state”. Under 

the general presumption that the legislature does not intend 

to exceed its jurisdiction, every statute is interpreted, so far 

as its language permits, so as not to be inconsistent with the 

comity of nations or the established rules of international law, 

and the court will avoid a construction which would give rise 

to such inconsistency unless compelled to adopt it by plain 

and unambiguous language?  This is one of many instances 

where the express words of an Act are taken to be subject to 

implications altering their literal meaning. The rules of comity 

and international law reflect the obvious fact that it is for each 

territorial government to regulate the inhabitants and affairs 

of its own territory.’

42. I respectfully adopt the above passages as correctly 

describing what the law is.”

However, despite the clarity provided by the High Court’s 

statement of the law on this point, it was somewhat collateral 

to that case, and even McKechnie J himself felt that is likely to 

be regarded as obiter55. In any event, the decision was appealed 

to the Supreme Court, which decided (with little or no comment) 

that the relevant provision did not have extra-territorial effect 

in that case but also that it was of no relevance to that case56. 

Therefore the value of the McKechnie J’s statement of the law as 

a precedent may well be persuasive (especially when taken in 

conjunction with Chemical Bank v McCormack), but obiter.

On the basis that there was not a territoriality issue with respect 

to the legislation, the Supreme Court dealt with the issue of 

comity of courts. With respect to the issue of comity of courts, 

the Supreme Court on appeal felt that, when the Irish courts 

make an order that may affect a person in another jurisdiction, 

the courts should lean in favour of making an order to the extent 

that this does not involve requiring a person to break the law in 

that other jurisdiction57.

Overall, therefore, the Irish authorities refer to a presumption 

that, unless there is a clear express or implied intention that a 

statute should have extra-territorial effect, it should be presumed 

not to have such an effect. This is supported by the various 

commentators. Based on the authorities above (albeit that some 

of them were obiter/neutralised by appeal), it is likely that that 

the Irish position with regard to extra-territorial effect is similar 

to the UK position. In other words, a presumption of territorial 

limitation should apply in default of there being express wording 

to the contrary or unless there is a clear implication otherwise.

Section 52 TCA 1997
An example of the type of provision that has the potential to 

have extra-territorial effect is s52 TCA 1997. Section 52 is a brief 
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charging section, and its provisions have the potential to apply 

a charge to tax on any persons “receiving or entitled” to income 

that is chargeable under Schedule D. It is framed in general 

terms:

“Income tax under Schedule D shall be charged on and paid by 

the persons or bodies of persons receiving or entitled to the 

income in respect of which tax under that Schedule is directed 

in the Income Tax Acts to be charged.”

Section 52 therefore has the capacity and scope to bring into 

the charge to income tax different types of persons, including 

receivers, personal representatives and trustees etc58. There is 

no express wording in the provision that it should be regarded as 

having extra-territorial effect. The provision was not introduced 

specifically to deal with a mischief of non-resident persons/tax 

avoiders/evaders etc., and therefore there is no immediately 

apparent compelling implication that it should have extra-

territorial effect.

Personal representatives under s52
Personal representatives of a deceased’s estate are exposed 

to income tax in their representative capacity under s5259. It 

is generally understood that, if the personal representative is 

not resident in Ireland for any tax year, the sole exposure of the 

non-resident personal representative relates to Irish-source 

income, with the effect that no exposure arises on non-Irish 

income60. This is consistent with the approach outlined above 

and supports the presumed limited territorial reach of s52.

Trustees under s52
In a similar manner, trustees of a trust are also potentially exposed 

to income tax under s52 in respect of any income that they receive 

or are entitled to receive. Where the trustee is resident in Ireland, 

the trustee is assessable to income tax for all Schedule D sources, 

Irish and foreign61. However (as is the case with personal repre-

sentatives), it is understood that a non-resident trustee is exposed 

to income tax only in respect of Irish-source income62. Again, this 

is consistent with the approach outlined above and supports the 

presumed limited territorial reach of s52.

Receivers under s52
Similarly, where a receiver is non-Irish resident and non-ordinarily 

resident and does not carry on any business or otherwise have 

any other connection with Ireland so as to make it subject to Irish 

law (e.g. a mere presence), and there is no Irish-source income 

that the receiver receives or is entitled to receive, on the basis 

of the reasoning set out above and consistent with the approach 

in relation to personal representatives and trustees, s52 is likely 

to be regarded as limited in its territorial reach and should be 

presumed not to apply to bring a foreign receiver into charge to 

Irish tax on foreign income.

Section 571 TCA 1997
Another example of such a provision might be s571. This is CGT 

provision that relates to disposals of assets by persons other 

than the owner of the assets, such as receivers and liquidators. 

It imposes an obligation to pay over CGT to the Revenue 

Commissioners from the proceeds of sale in priority to all other 

disbursement63. Unlike s52, s571 is not a charging section as such. 

It does not impose a charge to tax on a taxpayer; it is merely a 

collection mechanism. The charge to tax remains on the owner 

of the asset64. In order for s571 to apply, it is necessary that the 

disposal come within one of another number of sections in the Act 

relating to disposals by receivers and/or liquidators65.

With respect to s571 also, there is no express wording in the 

provision itself (nor in any of the provisions that must apply as 

a precondition to its application66) that it should be regarded as 

having extra-territorial effect. The provision was not introduced 

specifically to deal with a mischief of non-resident persons/tax 

avoiders/evaders etc., and therefore there is no immediately 

apparent compelling implication that it should have extra-

territorial effect. Likewise, the other provisions do not set out 

any particular territorial limits, and there is no indication that the 

provisions were included in the legislation with a view to dealing 

with any particular issues relating to non-residents.

Conclusion
In brief, therefore, it would seem that where Irish tax legislation 

imposes obligations on persons generally, depending on the 

express wording or implied application, the provisions may 

potentially be interpreted so as to have a more limited territorial 

effect than may otherwise appear.
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 1 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “It is well-settled law 
that English legislation is primarily territorial: see Ex p 
Blain (1879) 12 Ch D 522 at 528 per Brett LJ. The principle 
was recognised and formulated (admittedly in language 
which now has echoes of a world which has departed) 
by the Court of Appeal in Ex p Blain and was commented 
on with approval by the Earl of Halsbury LC in Cooke v 
Charles A Vogeler Co [1901] AC 102 at 107.”
 
2 See David Heaton et al., Simon’s Taxes (London: 
LexisNexis Butterworths, 2008), A2.103, “Extra-
territorial application of the direct tax code”:
“The application of foreign tax law to UK residents
There is a well-established rule that the UK courts will 
not entertain an action to recover rates and taxes due 
to a foreign authority. Thus, when the Queen of the 
Netherlands sought by action here to recover a sum 
due in respect of a deceased, domiciled Dutchman for 
what is equivalent to succession duty, the action was 
dismissed on the preliminary objection that it was not 
competent. [...] This decision followed another where the 
Corporation of Sydney, New South Wales, sued in the 
United Kingdom to recover rates (local property tax) due 
from a resident in England. [...] On similar principles, an 
American corporation, which had issued mortgage bonds 
governed by English law, the interest on which was 
payable in England, was held not to be entitled to deduct 
income tax due by the law of the United States when 
paying interest on such bonds. [...]

The development of the law on this topic culminated 
in the decision of the House of Lords in Re Delhi 
Electric Supply and Traction Co Ltd, Government of 
India, Ministry of Finance (Revenue Division) v Taylor. 
The company, incorporated in the UK, conducted an 
electricity undertaking in India until 2 March 1947, 
at which date the undertaking was purchased by the 
Government of India. The purchase price was paid, for 
the most part, in the following month, and was remitted 
to the United Kingdom except for a small portion. On 25 
May 1949 the company went into voluntary liquidation. 
On 24 March 1951 the liquidators published in the Gazette 
of India a notice calling on creditors to prove in the 
liquidation. The Government of India claimed amounts 
of income tax and capital gains tax from the company, 
and on 28 April 1951 the Commissioner of Income Tax, 
Delhi, asked the liquidators to hold up the liquidation 
so as to enable proofs for these claims to be formulated 
and made, and to this course the liquidators agreed. 
When the proofs of debt were made, the liquidators 
rejected them on the ground that the proofs were for 
foreign tax, which could not be enforced in this country. 
The liquidation was a solvent one. The Government of 
India appealed against the rejection of the proofs, and 
contended –
(i) that the amounts of tax were liabilities within the 
Companies Act 1948 s 3027;
(ii) that the rule that the courts of one country would 
not enforce the revenue laws of another country was a 
disputable proposition and should not be accepted;
(iii) that in any event that rule should not be extended to 
claims for tax due in a Commonwealth country; and
(iv) that by reason of provision in Acts relating to India, 
that country was in a special position in this connection.
The House of Lords held that the case was governed 
by a well-established rule that the courts of the United 
Kingdom would not enforce tax debts due to other 
countries.”

3 See Government of India, Ministry of Finance (Revenue 
Division) v Taylor [1955] AC 491.

4 See Clark (IOT) v Oceanic Contractors Inc., House 
of Lords [1983] STC 35, Lord Scarman: “Parliament 
recognises the almost universally accepted principle that 
fiscal legislation is not enforceable outside the limits of 
the territorial sovereignty of the kingdom.”

5 See Cathya Djanoglly and Kevin Walton, Tolley’s Tax 
Cases 2016 (London: LexisNexis Butterworths, 2016), 
para. [43.90]: “A number of Danish companies went into 
compulsory liquidation, owing substantial amounts to 
the Danish tax authorities. The companies began legal 
action in the UK against their former controlling director, 
who was resident in the UK. In the QB, Sullivan J struck 

the action out, applying Government of India v Taylor, 
43.88 above. The CA dismissed the companies’ appeals 
against this decision. Applying dicta of Kingsmill Moore 
J in the Irish case of Peter Buchanan Ltd and Macharg 
v McV[e]y, HC(I) [1954] IR 89; [1955] AC 516, ‘the whole 
object of the suit is to collect tax for a foreign revenue’. 
The liquidator was, in substance, ‘a nominee for a foreign 
State’ and was seeking ‘to give extra-territorial effect to 
that state’s revenue law’. QRS 1 ApS & Others v Frandsen, 
CA 1999, 71 TC 515; [1999] STC 616; [1999] 1 WLR 2169; 
[1999] 3 All ER 289.”

 6 Michael Forde and David Leonard, Constitutional Law 
of Ireland (Dublin: Bloomsbury Professional, 3rd edn, 
2014), 260–1:
 “Foreign penal and revenue laws
[10.26] Courts in most states will enforce judgments 
rendered by courts in other countries provided that those 
judgments satisfy various procedural and substantive 
requirements. But in the absence of express legislative 
authority to apply them, foreign penal and revenue 
laws, and judgments that conflict with national public 
policy, will not be so enforced. In Peter Buchanan Ltd v 
McVey, [...] when a Scottish company that owed substantial 
sums to the Scottish Revenue went into liquidation, the 
Revenue there appointed a liquidator, who then sought 
to recover from the defendant in Ireland money he had 
taken from the company that it ought to have paid in 
taxes. It was clear from the evidence that the liquidator 
‘worked in every respect hand in glove’ with those 
authorities in an effort to ‘chase the tax [and t]hat was 
the task for which he had been selected’. [...] To permit him 
to prosecute proceedings in the State aimed in substance 
at recovering the tax, it was held, contravened the 
principle that one state’s courts will not enforce another 
state’s revenue laws, whether directly or indirectly. As 
Kingsmill Moore J explained, ‘enforcement must not 
depend merely on the form in which the claim is made. It 
is not a question whether the plaintiff is a foreign State 
or the representative of a foreign State or its revenue 
authority. In every case the substance of the claim must 
be scrutinised and if it then appears that it is really a 
suit brought for the purpose of collecting the debts of a 
foreign revenue, it must be rejected’. [...] This was followed 
in Bank of Ireland v Meeneghan, [...] where in the course 
of a prosecution in England by the UK Revenue, an order 
was made against the first defendant freezing money he 
had in a bank account in the State. It was held that this 
order could not operate within the State so as to prevent 
him from withdrawing his money from that account, 
because the only way that order could have legal effect 
in Ireland is by having it made enforceable by legislation 
here. [...]

By virtue of regulations adopted in 2002, [...] tax liabilities 
to other EU Member States can be enforced in the State 
as if the tax in question were owed to the Minister for 
Finance.”

7 European Communities (Mutual Assistance for the 
Recovery of Claims Relating to Certain Levies, Duties, 
Taxes and Other Measures) Regulations 2002 (SI 462 of 
2002), amended by SI 249 of 2007.

8 See David Heaton et al., Simon’s Taxes, A2.103, 
“Extra-territorial application of the direct tax code”: “The 
application of UK law to non-UK residents: Parliament is 
legislatively omnipotent, and consequently if by statute it 
imposes a tax upon any person or any property wherever 
that person or property may be situated, effect must 
be given to that statute by the courts. Nevertheless, it 
is recognised that by the comity of nations one state is 
not to be assumed to be making laws that infringe the 
sovereign rights of other states, and general words will 
not be so construed as to bring about such a result. The 
principle of territorial limitation is a general principle of 
statutory construction to the effect that UK legislation 
should only be applied to UK residents and – ‘foreigners 
who by coming into this country, whether for a long or 
short period of time, have made themselves during that 
time subject to English jurisdiction.’
It follows that income tax, therefore, will not be held 
to apply to persons abroad in respect of their income 
derived from sources out of the United Kingdom.”
9 See Ex Parte Blain [1879] 12 Ch D 522 at 526, James 
LJ: “... broad, general, universal principle that English 
legislation, unless the contrary is expressly enacted or 

so plainly implied as to make it the duty of an English 
Court to give effect to an English statute, is applicable 
only to English subjects or to foreigners who by coming 
into this country, whether for a long or a short time, have 
made themselves during that time subject to English 
jurisdiction”.

10 See Ex Parte Blain [1879] 12 Ch D 522 at 531, Cotton 
LJ: “all laws of the English Parliament must be territorial 
– territorial in this sense, that they apply to and bind 
all subjects of the Crown who come within the fair 
interpretation of them, and also all aliens who come to 
this country, and who, during the time they are here, 
do any act which, on a fair interpretation of the statute 
as regards them, comes within its provisions...If he is 
resident here temporarily, and does an act which comes 
within the intent and purview of a statute, he, as regards 
that statute, as does every alien who comes here in 
regard to all the laws of this realm, submits himself to the 
law, and must be dealt with accordingly.”

11 See Ex Parte Blain [1879] 12 Ch D 522 at 526, James 
LJ: “But, if a foreigner remains abroad, if he has never 
come into this country at all, it seems to me impossible 
to imagine that the English legislature could have ever 
intended to make such a man subject to particular English 
legislation.”

12 See Colquhoun (Surveyor of Taxes) v Brooks [1889] 14 
App Cas 493 at 503, Lord Herschell: “Reliance was placed 
upon the decisions under the Legacy and Succession 
Duty Act, which have imposed a limit upon the broad 
language of the enactments, subjecting legacies and 
successions to taxation. But it must be remembered that 
it was necessary to put some limit upon these in general 
terms in order to bring the matters dealt with within 
our territorial jurisdiction. Without such a limitation 
the Legacy Duty Act, for example, would have been 
applicable although neither the testator nor the legatee, 
nor the property devised bequeathed, was within or had 
any relation to the British dominions. A construction 
leading to this result was obviously inadmissible. The 
Income Tax Acts, however, themselves impose a territory 
limit, either that from which the taxable income is derived 
must be situated in the UK or the person whose income is 
to be taxed must be resident there.”

13 Clark (IOT) v Oceanic Contractors Inc., House of Lords 
[1983] STC 35.

14 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “Certainly there is 
no general principle that the legislation of the United 
Kingdom is applicable only to British subjects or persons 
resident here. Merely to state such a proposition is to 
manifest its absurdity.”

15 See Clark (IOT) v Oceanic Contractors Inc., House 
of Lords [1983] STC 35, Lord Scarman: “Put into the 
language of today, the general principle being there 
stated is simply that, unless the contrary is expressly 
enacted or so plainly implied that the courts must give 
effect to it, United Kingdom legislation is applicable only 
to British subjects or to foreigners who by coming to the 
United Kingdom, whether for a short or long time, have 
made themselves subject to British jurisdiction.”

16 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Wilberforce: “That principle, 
which is really a rule of construction of statutes 
expressed in general terms and which, as James LJ said a 
‘broad principle’, requires an inquiry to be made as to the 
persons with respect to whom Parliament is presumed, 
in the particular case, to be legislating. Who, it is to be 
asked, is within the legislative grasp, or intendment, of 
the statute under consideration? The contention being 
that, as regards companies, the statute cannot have been 
intended to apply to them if they are non-resident, one 
asks immediately: why not?”

17 See Clark (IOT) v Oceanic Contractors Inc., House 
of Lords [1983] STC 35, Lord Scarman: “Presence, not 
residence, is the test.”

18 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “Two points would 

2016 Number 2 Limit on the Territorial Effect of Irish Tax Legislation 63



seem to be clear: first, that the principle is a rule of 
construction only, and secondly, that it contemplates 
mere presence within the jurisdiction as sufficient to 
attract the application of British legislation.”

19 See Clark (IOT) v Oceanic Contractors Inc., House 
of Lords [1983] STC 35, Lord Scarman: “Consequential 
on the Continental Shelf Act 1964, s 38 of the Finance 
Act 1973 made provision for the territorial extension of 
charge to income tax, capital gains tax, and corporation 
tax. Subsection (1) provides that the territorial sea of 
the United Kingdom shall for tax purposes be deemed 
to be part of the United Kingdom. Designated areas 
under the 1964 Act, which are by definition beyond the 
territorial sea, are not part of the United Kingdom. The 
section, however, extends the application of some of our 
tax laws to these areas. In particular, sub-s (4) provides 
that profits or gains arising to any person not resident 
in the United Kingdom from exploration or exploitation 
activities carried on in the United Kingdom or in a 
designated area shall for the purposes of corporation 
tax or capital gains tax be treated as the profits or gains 
of a trade carried on in the United Kingdom through a 
branch or agency. The subsection brings such a person 
within s 246 of the Income and Corporation Taxes Act 
1970, thereby recognising a ‘tax presence’ in the United 
Kingdom of a non-resident corporation if it be engaged 
by way of trade in exploration or exploitation activities in 
designated areas. Subsection (6) brings within the charge 
to income tax emoluments from an office or employment 
in respect of duties performed in a designated area: 
they are to be treated for the purposes of income tax as 
emoluments in respect of duties performed in the United 
Kingdom. In other words, they are chargeable to income 
tax under Sch E. The effect of the section is, therefore: 
(1) that a non-resident corporation, which, like Oceanic, 
is engaged by way of trade in exploration or exploitation 
activities in the United Kingdom sector of the North 
Sea, is liable to corporation tax and capital gains tax in 
respect of the profits and gains of its trade there; and 
(2) that its employees engaged in the United Kingdom 
sector are liable to tax under Sch E in respect of their 
earnings in the sector. Non-resident corporations and 
their employees are, therefore, in certain very important 
respects subject to British tax laws in respect of their 
activities in the United Kingdom sector of the North Sea.”

20 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “To imply into s 204 
a limitation to employers resident in the United Kingdom 
would mean that a non-resident employer of persons 
working in the United Kingdom and paid in this country 
could escape the PAYE obligation. This would mean that 
tax charged under Case II could not be collected by PAYE, 
even though there would in such circumstances be no 
practical difficulty in operating the system.”

21 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “My Lords, I find 
nothing anomalous or contrary to principle in a ‘tax 
presence’ being the determinant of the s 204 liability. 
The Sch E charge to tax is not limited by reference to the 
residence of the employer paying the emoluments: it 
applies also to emoluments, wherever paid, in respect of 
duties performed in the United Kingdom.”

22 See Clark (IOT) v Oceanic Contractors Inc., House of 
Lords [1983] STC 35, Lord Scarman: “For these reasons I 
conclude that Oceanic by its trading operations within the 
United Kingdom and in the United Kingdom sector of the 
North Sea has subjected itself to the liability to operate 
PAYE in respect of those emoluments of its employees 
which are by s 38(6) of the 1973 Act chargeable to British 
income tax. Oceanic must, therefore, operate PAYE in 
respect of those emoluments.”

23 See Bootle v Bye (IOT) [1996] STC (SCD) 58, Special 
Commissioner Theodore Wallace.

24 See Bootle v Bye (IOT) [1996] STC (SCD) 58, Special 
Commissioner Theodore Wallace: “It is clear from 
Oceanic Contractors that some territorial limitation must 
be implied on the obligations imposed by s 204.”

25 See Bootle v Bye (IOT) [1996] STC (SCD) 58, Special 
Commissioner Theodore Wallace: “Section 204 is 

concerned with the collection of tax. Both Lord Scarman 
and Lord Wilberforce, with both of whom Lord Roskill 
agreed, regarded enforceability as relevant to its 
territorial extent. Lord Scarman said ([1983] STC 35 at 43, 
[1983] 2 AC 130 at 148): ‘The only critical factor, so far as 
collection is concerned, is whether in the circumstances 
it can be made effective. A trading presence in the United 
Kingdom will suffice.’”

26 See Bootle v Bye (IOT) [1996] STC (SCD) 58, Special 
Commissioner Theodore Wallace: “81. There was 
no evidence that SSI was carrying on a trade in the 
United Kingdom at all let alone through a branch or 
agency. It had no address for service. It is quite evident 
that any liabilities under s 204 would effectively be 
unenforceable. In my judgment the mere fact that it had 
deemed ‘employees’ under the 1973 regulations if these 
applied does not bring SSI within s 204 and therefore 
those regulations.”

27 See Agassi v Robinson (IOT) [2006] UKHL 23.

28 See s555(2) Income and Corporation Taxes Act 1988: 
“Where a payment is made (to whatever person) and it 
has a connection of a prescribed kind with the relevant 
activity, the person by whom it is made shall on making it 
deduct out of it a sum representing income tax and shall 
account to the Board for the sum.”

29 See s556(5) Income and Corporation Taxes Act 
1988: “This section shall not apply unless the payment 
or transfer is one to which s 555(2) or (3) applies, and 
subsections (2) and (3) above shall not apply in such 
circumstances as may be prescribed.”

30 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “[14] If the language of s 555(2) is 
read literally, the sub-section clearly applies to those 
payments. The payments have certainly been made and 
they have a connection of the prescribed kind with the 
relevant activity. None of that is in dispute. But if s 555(2) 
does apply to the payments, Nike and Head were thereby 
placed under a statutory obligation to deduct income 
tax from the payments and account to the Revenue for 
the deducted sum. This, says counsel for Mr Agassi, 
cannot be right. Nike and Head are foreign companies 
with, in the tax year 1998/1999, no trading presence in 
the United Kingdom. It is therefore to be presumed that 
Parliament did not intend them to be caught by the tax 
collection provisions imposed by the sub-section and by 
reg 9 of the 1987 Regulations. Regulation 9 requires a s 
555(2) payer to make quarterly tax returns to the Inland 
Revenue and to respond to requests by the Revenue for 
particulars of the payments that have been made. The 
penal enforcement provisions of the Taxes Management 
Act 1970 are applicable. Parliament, so the argument 
goes, cannot have intended to subject foreign individuals 
and companies with no residence or trading presence in 
this country to these liabilities.”

31 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “[15] The Revenue, on the other 
hand, point to the consequential incongruities if 
these arguments are right. It would mean that foreign 
entertainers and sportsmen, who earn money from 
commercial sponsorship contracts connected with their 
professional activities in this country, can avoid liability 
to tax on this money simply by ensuring that the money 
is paid by a foreign company with no trading presence or 
assets in this country.”

32 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “[17] My Lords, I have come to the 
clear conclusion in the present case that the legislative 
intendment in relation to ss 555 and 556, and their 
statutory predecessors in the 1986 Act, was that foreign 
entertainers and sportsmen who, or whose controlled 
companies, receive payments in connection with their 
commercial activities in the United Kingdom should be 
subject to the s 18(1)(a)(iii) charge to tax and that the 
territorial principle cannot be implied so as to limit the 
effect of the clear language of s 555(2).”

33 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “(1) I am impressed by the Revenue’s 
point that, if Mr Agassi is right, the ease with which the 

tax liability imposed by s 556 could be avoided simply 
by ensuring that the potentially taxable payments were 
made by foreign entities with no residence or trading 
presence in this country would render payment of the tax 
to all intents voluntary. That cannot, in my opinion, have 
been Parliament’s intention.”
See also Lord Mance: “[32] The legislation could not 
sensibly have meant or provided that the taxpayer 
could avoid his expanded liability by the simple means 
of arranging for any payment to be made to him or his 
company by a person not present in the United Kingdom.”

34 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “(2) The disapplication of s 556 
envisaged by sub-s (5) requires, in my opinion, attention 
to the nature and status of the payment, not to the 
identity of the payer. In order to know whether for s 
556(5) purposes the payment is one to which s 555(2) 
applies, two, and in my opinion only two, questions need 
to be asked. First, has a payment been made (to whatever 
person), not being a payment ‘of such kind as [has 
been] prescribed’ (s 555(6))? If the answer is ‘yes’, then, 
second, has the payment ‘a connection of a prescribed 
kind with the relevant activity’? If the answer to this 
question, too, is ‘yes’ then, in my opinion, for s 556(5) 
purposes, the payment is one to which s 555(2) applies. 
The identity of the payer is, in my opinion, as a matter of 
construction of s 555(2), irrelevant to the question.”
35 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Scott of Foscote: “(3) To imply into s 555(2) a limitation 
by reference to the foreign status of the payer would, in 
my opinion, be impermissible. The whole point of ss 555 
to 558 is to subject foreign entertainers or sportsmen to 
a charge to tax on profits on gains obtained in connection 
with their commercial activities in the United Kingdom. 
Payments to foreign companies controlled by them 
are to be treated as payments to them. The infrequent 
or sporadic nature of their commercial activities and 
presence in the United Kingdom and the difficulty of 
collecting from them the s 556 tax on their profits and 
gains from those activities was one of the reasons why 
the new collection regime was introduced under the 1988 
Act. To read into the statutory provisions a limitation 
preventing the collection regime from applying where the 
payer is a foreign entity with no UK presence and thereby 
relieving the foreign entertainer/sportsman from the 
charge to tax cannot, in my opinion, possibly be justified 
on the basis of a presumed legislative intention. I would 
hold that on the true construction of these sections 
the territorial limitation cannot be implied and that the 
statutory language should be given its natural meaning.”

36 See Agassi v Robinson (IOT) [2006] UKHL 23, Lord 
Mance: “Chapter III of the 1988 Act, containing ss 555 
to 557 and consolidating Sch 11 of the Finance Act 1986, 
was intended not just to provide improved collection 
machinery but also to expand the ambit of the basic tax 
charge under Sch D imposed by what became s 18(1)(a)
(iii) of the 1988 Act.”

37 See Inspector of Taxes v Patrick J. Kiernan [1981] 117 
1 IR [S.C. No. 1 of 1981]: “First if the statutory provision 
is one directed to the public at large, rather than to a 
particular class who may be expected to use the word or 
expression in question in either a narrowed or extended 
connotation, or as a term of art, then, in the absence of 
internal evidence suggesting the contrary the word or 
expression should be given its ordinary meaning.”

38 See Inspector of Taxes v Patrick J. Kiernan [1981] 117 1 
IR [S.C. No. 1 of 1981]: “Secondly, if a word or expression 
is used in a statute creating a penal or taxation liability, 
and there is looseness or ambiguity attaching to it, the 
word should be construed strictly so as to prevent a fresh 
imposition of liability from being created unfairly by the 
use of oblique or slack language.”

39 See Inspector of Taxes v Patrick J. Kiernan [1981] 
117 1 IR [S.C. No. 1 of 1981]: “Thirdly, when the word 
which requires to be given its natural and ordinary 
meaning is a simple word which has a widespread 
and unambiguous currency, the judge construing it 
should draw primarily on his own experience of its use. 
Dictionaries or other literary sources should be looked at 
only when alternative meanings, regional usages or other 
obliquities are shown to cast doubt on the singularity 
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of its ordinary meaning, or when there are grounds for 
suggesting that the meaning of the word has changed 
since the statute in question was passed.”

40 Operational with effect from 1 January 2006.

41 See Revenue Commissioners v O’Flynn Construction 
& ors. [2011] IESC 47: “70 In Barclays Mercantile 
v Mawson [2004] 3 WLR 1383 the House of Lords 
emphatically reaffirmed that the same principles of 
statutory interpretation applied to taxation statutes 
as to other non-criminal statutes. Indeed, it was the 
realisation in Lord Steyn’s words in IRC v. McGuckian 
[1997] 1 WLR 991 at p. 999, that ‘those two features – 
literal interpretation of tax statutes and the formalistic 
insistence of examining steps in a composite scheme 
separately – …[which] allowed tax avoidance schemes 
to flourish’ which led the UK Courts to insist that the 
same principles of statutory interpretation applied to 
tax statutes as to other legislation. In Ireland, however, 
this was something that was acknowledged at least 
implicitly in McGrath, and explicitly in the provisions of 
the Interpretation Act 2005 which embodies a purposive 
approach to the interpretation of statutes other than 
criminal legislation and made no concession to a more 
narrow or literalist interpretation of taxation statutes. 
Accordingly, the Appeal Commissioners’ conclusion 
that the principles set out in McGrath prohibited the 
adoption of a purposive approach is incorrect on a 
number of levels.”

42 The Trustees and Executors of Alan Campbell 
Ferguson, Deceased v T Donovan (IOT), Supreme Court, 
14 July 1927, Hanna J: “I think that the contention of the 
State is contrary to the purview of the Income Tax Act, 
as argued by Mr Jellett, and I was greatly impressed 
by his short argument, in which he pointed out that, 
under Schedule A, tax was chargeable in respect of the 
property in all lands situate in the United Kingdom; and 
under Schedule B in respect of the occupation of all 
lands situate in the United Kingdom; under Schedule C 
in respect of all profits arising from interest, annuities, 
dividends, and shares of annuities payable in the United 
Kingdom; under Schedule E in respect of every public 
office or employment of profit, and in respect of every 
annuity, pension, or stipend payable by the Crown, 
or out of the public revenue of the United Kingdom. 
He argued that, under Schedule D, prima facie there 
seemed to be no territorial limitation, but the House of 
Lords in Colquhoun v Brooks [...] brought this schedule 
into line with the other schedules. For these reasons 
and the reasons stated by the President, I agree that the 
assessment was invalid.”

43 G.W. Hogan and G.F. Whyte, JM Kelly: The Irish 
Constitution (Dublin: Bloomsbury Professional, 4th 
edn, 2004), “[5.3.138] In Re Article 26 and the Criminal 
Law ( Jurisdiction) Bill 1975 [...] the issue of whether the 
State could legislate with extra-territorial effect came 
up for consideration. Having regard to the terms of the 
former Article 3, the answer to this question depended 
on whether the Parliament of Saorstát Éireann had 
such power. In the event, the Supreme Court concluded 
that that Parliament did have the power to legislate 
with extra-territorial effect and that, accordingly, the 
Oireachtas was not prohibited from legislating with 
extra-territorial effect in relation to Northern Ireland.” 

44 G.W. Hogan and G.F. Whyte, JM Kelly: The Irish 
Constitution: “[8.2.87] This question was squarely 
addressed by Costello J in Donegal Fuel and Supply Co 
Ltd v Londonderry Port and Harbour Commissioners 

[...] which concerned the survival of the nineteenth 
century private legislation which had imposed a 
statutory duty on a Northern Irish statutory body to 
maintain and repair a pier in Donegal. This anomalous 
situation resulted from the failure on the part of the 
Oireachtas to enact the appropriate legislation after 
1922, but Costello J held that this legislation was 
unconstitutional. He thought that the test for Article 
73 purposes was whether such legislation could have 
been enacted by the Oireachtas immediately after the 
enactment of the Constitution:
‘The legislative powers conferred by Article 12 of 
the [1922] Constitution [meant] that the power of the 
Oireachtas to [legislate] did not include a power to 
legislate for matters which were within the exclusive 

jurisdiction of other sovereign States.’ [8.2.88] Costello 
J concluded that legislation such as this could not have 
been constitutionally enacted by the Oireachtas, since 
it purported to impose financial and other burdens on 
a foreign corporation and ‘would have constituted and 
amounted to an unjustified interference in the internal 
affairs of the United Kingdom.’”

45 G.W. Hogan and G.F. Whyte, JM Kelly: The Irish 
Constitution: “[5.3.136] Following the conclusion 
of the Belfast Agreement [...] on 10 April 1998, these 
new provisions were introduced by the Nineteenth 
Amendment to the Constitution Act 1998 [...] which was 
approved of by the people on 22 May 1998 by a majority 
of 1,442,583 to 85,748.”

46 See Article 29.8 Bunreacht na hÉireann, inserted 
by the Nineteenth Amendment to the Constitution 
Act 1998: “8. The State may exercise extra-territorial 
jurisdiction in accordance with the generally recognised 
principles of international law…”

47 See Purcell McQuillan, Irish Income Tax 2015 (Dublin: 
Bloomsbury Professional, 2015), para. 1.405, page 
46: “There is a general legal presumption that Irish 
enactments do not have extra-territorial effect…”.

48 See David Dodd, Statutory Interpretation in Ireland 
(Dublin: Tottel, 2008), para. 4.138: “Unless the contrary 
intention appears, enactments generally are not 
intended to apply to persons who are not citizens or 
residents of the Republic of Ireland in respect of their 
affairs or conduct which are outside of the territory of 
the Republic of Ireland. Comity refers to the convention 
of mutual recognition and respect afforded by sovereign 
nations to each other. Under the comity of nations, the 
legislature of one country is presumed not to legislate 
for persons or matters the jurisdiction over which 
properly belongs to another sovereign state. Courts are 
likely to be disposed to interpret a provision so that it 
will not infringe the generally recognised principles of 
international law, and issues of enforcement and comity 
will inform interpretation.”

49 See Michael Forde and David Leonard, Constitutional 
Law in Ireland, para. 10.22: “There is a principle of 
statutory construction that laws, especially those that 
impose burdens on individuals, do not apply outside 
the jurisdiction except where they expressly or by clear 
implication manifest a contrary intention.”
50 See David Dodd, Statutory Interpretation in Ireland, 
para. 4.145: “There is some authority for the view 
that where there is no express or implied indicator 
to the contrary, enactments are presumed to have 
been intended not to apply extra-territorially. This 
presumption has not been fully endorsed by the Irish 
courts. In the National Union of Journalists v Sisk, [...] 
Keane J in the High Court was supportive of such a 
presumption: ‘While no authorities were opened to me 
either for or against the proposition, it seems to me a 
sensible approach in construing legislation to assume 
that, in the absence of any express indication to the 
contrary, the legislation is not intended to have extra-
territorial effect.’ On appeal, the decision of Keane J was 
overturned by the Supreme Court, which decided the 
dispute without giving the Act extra-territorial effect or 
expressly approving the presumption. The presumption 
against extra-territorial effect has been accepted in 
case law in a number of other jurisdictions, [...] and the 
presumption has been called upon in subsequent cases. 
Due to the presumption of constitutionality, it may be 
presumed that the Oireachtas intends to exercise its 
extra-territorial jurisdiction in accordance with the 
generally recognised principles of international law.”

51 See David Dodd, Statutory Interpretation in Ireland, 
para. 4.146: “The presumption seems to have been 
applied in Chemical Bank v McCormack, [...] which 
concerned the making of orders which purported to 
have extraterritorial effect under the Bankers Books 
(Evidence) Act 1879. The plaintiff submitted that, as 
AIB was a named bank in the definition section, all of 
its branches were included, no matter where they were 
situated. Carroll J held that there were no clear words 
in the Act of 1879 or in the subsequent amending Act 
of 1959 to support an intention to have such extra-
territorial effect. It followed that the court did not have 

jurisdiction to order inspection in a foreign country and, 
therefore, an order relating to the Allied Irish Banks, 
New York branch was in excess of jurisdiction.”

52 See Chemical Bank v McCormack [1983] ILRM 350, 
Carroll J: “In support of his contention that the Irish 
Courts do not have jurisdiction, Mr. O’Neill cited a 
passage from Maxwell on Interpretation of Statutes 
(1946 Edition page 149). This states (excepting personal 
status or capacity) ‘In the absence of an intention clearly 
expressed or to be inferred from its language or from 
the object, subject matter or history of the enactment, 
the presumption is that Parliament does not design its 
Statutes to operate on its subjects beyond the territorial 
limits of the United Kingdom’. This principle was applied 
in Tomalia -v- S. Pearson & Sons Limited 1909 2 KB 61, 
CEB Draner and Son Ltd. -v- Edward Turner & Son Ltd. 
& Ors (1965) 1 KB 424 and A.G. for Alberta -v- Huggard 
Assets Limited & Others 1953 AC 421…However having 
considered the matter, I am of the opinion that the Order I 
made should be amended. There are no clear words in the 
1879 Act or the amending 1959 Act which would support 
the interpretation of an intention to have extra territorial 
effect. I do not have power to order inspection in a 
foreign country and therefore the Order which authorises 
inspection ‘At’ the branch in New York is in excess of 
jurisdiction.”

53 See the High Court decision in Walsh v NIB [2008] 2 
ILRM 56, McKechnie J.

54 See the High Court decision in Walsh v NIB [2008] 
2 ILRM 56, McKechnie J: “47. In Chemical Bank v 
McCormack [1983] ILRM 350, Carroll J, on notice, 
reviewed an ex parte order earlier made by her under the 
Bankers Books Evidence Acts 1879–1959 to the effect 
that the plaintiff could inspect and take copies, ‘at’ AIB’s 
branch in New York of accounts held by that bank in both 
Dublin and New York. Amending the earlier order she said 
‘There are no clear words in the 1879 Act or the amending 
1959 Act which would support the interpretation of an 
intention to have extra territorial effect. I do not have 
power to order inspection in a foreign country and 
therefore the order which authorises inspection “at” 
the branch in New York is in excess of jurisdiction’. In 
addition she extensively considered the Grossman case 
and undoubtedly followed the approach adopted by the 
Court of Appeal. As a result she accepted that under the 
Bankers Books Evidence Acts the High Court did have 
power to make an order compelling AIB, as a company 
incorporated in this jurisdiction, to make available for 
inspection in this country, an account held by the bank at 
its branch in New York. However even having arrived at 
that conclusion, the learned Judge went on to say ‘…I do 
not propose to make such an order in case there would 
be a conflict of jurisdiction, which should be avoided in 
the interest of the comity of courts’. See p 354 of report. 
By so deciding it is quite clear that she proceeded on 
the basis of two different systems of law interacting 
on the application before her, and without even having 
evidence of New York law, she practiced the self-restraint 
which I have mentioned, in the interest of jurisdictional 
comity. In so doing she was adhering to the principle 
that a State should refrain from demanding obedience 
to its sovereign authority by foreigners in respect of 
their conduct outside the jurisdiction. Mackinnon v 
Donaldson [1986] 1 All ER 653 at 658. 48. In conjunction 
with my views on what the proper law is, could I say that I 
respectfully agree these above authorities…”.

55 See the High Court decision in Walsh v NIB [2008] 2 
ILRM 56, McKechnie J: “44. This finding on the Revenue’s 
case could be said to be obiter as the applicant seeks an 
order, not as against the Isle of Man branch per se, but 
rather as against the defendant Irish company.”

56 See the Supreme Court decision in Walsh v NIB [2008] 
2 ILRM 56, Clarke J: “[50] First, it seems to me that s 908 
of the Act of 1997 does not have extra-territorial effect. 
It is a measure of Irish law that applies to the Bank 
because it is an Irish bank which may be required to make 
available certain information and materials in Ireland 
to the Irish Revenue. It seems to me, therefore, that 
the section does not have to operate extra-territorially 
in order that the Irish courts have jurisdiction to make 
an order of the type sought. Extra-territoriality is not, 
therefore, in my view, of any relevance to this case.”
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57 See the Supreme Court decision in Walsh v NIB [2008] 
2 ILRM 56, Clarke J: “However, where, in circumstances 
such as arise in the present case, it is possible to fashion 
an order which gives a reasonable opportunity to obtain, 
in as definitive a way as possible, a ruling which would 
clarify the position in the relevant foreign jurisdiction, 
then the courts should lean in favour of adopting an order 
which facilitates that process. Even if, therefore, there 
had been proper evidence placed by both sides before the 
High Court as to relevant Isle of Man law which required 
the trial judge to choose between two conflicting views, 
there could, in a particular case, still be merit in adopting 
a process which would allow for a definitive ruling from 
the Isle of Man courts. The reason for such an approach is 
that Irish courts should not, without sufficient clarity as 
to the consequences of the proposed measure, make an 
order which might place a party in a position of having to 
find itself in breach of the laws of another country. That 
there may well be circumstances where the Irish courts 
will be required to make such orders even though they may 
have such adverse consequences cannot be doubted. But 
in reaching any ultimate conclusion as to the competing 
requirements of the public policy behind Irish statutory 
measures and the comity of courts, it is appropriate that 
the Irish courts have available to them sufficient clarity as 
to the consequences of making any order sought.”

58 See Revenue Notes for Guidance, Finance Act 2014 
edition, section 52 TCA 1997: “Income tax under Schedule 
D is charged on and is paid by persons and bodies of 
persons receiving or entitled to the income in respect of 
which tax under that Schedule is directed to be charged 
by the Income Tax Act. In particular, this provision ensures 
that the trustees of a settlement may be charged to income 
tax under Schedule D on any income which passes through 
their hands or on any income which they are entitled to but 
which they may not actually receive (it should be noted 
that, in practice, in some circumstances trustees may not 
be charged on income which they are entitled to receive 
provided some other person can be charged).”

59 See Purcell McQuillan, Irish Income Tax 2015, para. 
15.105, “Taxation of executors etc. in administration 
period”: “The personal representatives of a deceased 

person are taxable in the representative capacity on the 
Schedule D income from his estate during the period of 
their administration as the persons in receipt and control of 
the estate income under TCA 1997 section 52 (as confirmed 
in Maloney v Allied Irish Banks III ITR 477).”

60 See Purcell McQuillan, Irish Income Tax 2015, para. 
15.105, “Taxation of executors etc. in administration 
period”: “The discussion so far has assumed that the 
personal representatives of the deceased person are 
resident in the State throughout the administration period. 
It is the residence of the executor or administrator that 
determines the extent of his liability to Irish tax on the 
income from the estate. If he is resident in the State, the 
worldwide income of the estate is within the charge to 
income tax (unless any specific exemption applies); if he is 
not resident for any tax year, only the Irish source income of 
the estate may be assessed for that year. The residence of 
the deceased person before his death does not affect the 
liability of the personal representatives to income tax.”

61 See Purcell McQuillan, Irish Income Tax 2015, para. 
15.302, “Liability of trustees”: “Accordingly, the trustees of 
a settlement may be charged to income tax under Schedule 
D on any income which they receive in that capacity for 
which they are entitled to and which is chargeable under 
that schedule (TCA 1997, section 52). If resident in the 
State, the trustees may be assessed under Schedule D 
both on income from Irish sources within that schedule and 
on all income from foreign sources…”.
62 See Purcell McQuillan, Irish Income Tax 2015, para. 
15.303, “Basis of assessment on trustees”: “A non-resident 
trustee assessable to Irish Income Tax in his own right is 
so assessable only on any income accruing to him from 
sources in the state, whether the settlement is one made 
under Irish law or foreign law. The question of where the 
settlor was resident at the time he made the settlement, or 
that of where he is resident when the income accrues, does 
not affect the trustees’ liability to income tax.”

63 See Revenue Notes for Guidance, Section 571: “This 
section imposes a liability to pay capital gains tax or, 
where appropriate, corporation tax on chargeable gains, 
on persons designated in the section as ‘accountable 
persons’, that is, liquidators, receivers (whether appointed 

under a fixed or a floating charge), mortgagees or any 
other persons entitled to assets by means of security. The 
liability affects tax on any disposal made by an accountable 
person where section 537(2) (or section 78(8) or 570 in 
the case of a liquidator) would make a different person 
(who might have no funds to pay the tax) chargeable on 
the disposal by the receiver, mortgagee, liquidator, etc. 
The accountable person is assessable to the tax referable 
to the chargeable gain and that tax is recoverable from 
the accountable person. The tax must be paid by the 
accountable person out of the proceeds of the disposal in 
priority to charges and encumbrances on the property.”

64 See Revenue Notes for Guidance, Section 571(9): “The 
basic charge to capital gains tax or corporation tax on 
disposals is preserved, subject to the set-off against the 
liability of the person normally chargeable on a disposal 
of any tax paid by an accountable person under this 
section. This ensures that the amount of ‘referable’ tax 
is determined by reference to the circumstances of the 
chargeable person and enables tax to be assessed on and 
recoverable from the chargeable person to the extent (if 
any) to which the accountable person fails to pay the tax in 
accordance with this section.”

65 See s571(5) TCA 1997: “Where section 537(2) or 
570 applies in respect of the disposal of an asset in a 
year of assessment by an accountable person, then, 
notwithstanding any provision of the Capital Gains Tax 
Acts – (a) any referable capital gains tax in respect of 
any chargeable gains which accrue on the disposal shall 
be assessable on and recoverable from the accountable 
person, (b) the referable capital gains tax shall be treated 
as a necessary disbursement out of the proceeds of the 
disposal and shall be paid by the accountable person out 
of those proceeds, and (c) referable capital gains tax paid 
by the accountable person shall discharge a corresponding 
amount of the liability to capital gains tax, for the year of 
assessment in which the disposal is made, of the person 
(in this section referred to as ‘the debtor’) who apart from 
this subsection is the chargeable person in relation to the 
disposal.”

66 See ss78(8), 537(2) and 570 TCA 1997.
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