
W
hen starting a new in-
vestment or entering
into a new agreement,

we rarely think about the poten-
tial disputes that may arise
from their performance. If al-
ready at the beginning of coop-
eration with a new counterparty
one were to assume that it
would lead to a meeting of the
parties in the courtroom, the
very purpose of starting the co-
operation would become ques-
tionable. However, practice
shows that to avoid litigation in
daily business operations is
simply impossible. In this situa-
tion, it is good to determine in
advance the principles for re-
solving potential future dis-
putes. 

One of the key decisions to
be made in this regard when
negotiating a new agreement is
to determine whether disputes
that may arise out of the agree-

ment in the future will be set-
tled by a court of law or an arbi-
tral tribunal. It is impossible in
a relatively short text to make
an exhaustive description of all
the pros and cons of including
an arbitration clause in an
agreement. However, the par-
ties will usually ask themselves
first about the costs associated
with the given type of proceed-
ings. 

The cost problem should be
considered in light of the ad-
vantages offered by arbitration:
It is substantially better in the
quality of the decision-making;
the parties have their say on the
choice of arbitrators who are

experienced in resolving dis-
putes of a particular character;
and the overall process offers a
more time-efficient adjudica-
tion as compared to regular
courts. 

It is difficult however for a
party to rationally and con-
sciously assess whether the
price it will have to pay for
these benefits is justified. For
managers, it would be valuable
to increase the predictability of
the costs of arbitration pro-
ceedings, in order to eliminate
this clear disadvantage com-
pared with traditional court
proceedings.

Breakdown of expenses
There are two major problems
associated with arbitration
costs. The first involves the
sheer amount of the costs. The
second is the considerable de-
gree of uncertainty as to their

amount, but also as to the prin-
ciples on which the arbitral tri-
bunal will determine the split of
costs between the parties.

The costs of arbitration pro-
ceedings may be divided into
two parts: procedural costs, in-
cluding arbitrators’ fees and ex-
penses and administrative fees,
and party costs, which include
attorneys’ fees, experts’ fees, as
well as other costs, including
witnesses’ expenses.

A number of commonly used
arbitration procedures allow for
a party to determine quite accu-
rately the amount of procedural
costs. However, the potential
party costs are usually difficult

to predict and beyond the con-
trol of the other party.

The range of uncertainty
usually results from several fac-
tors, including the unknown
amount of the costs of the op-
posing party; the unknown cate-
gories to be considered by the
arbitration tribunal as recover-
able costs; and the rules under
which the tribunal will decide
on the split of costs. The par-
ties can expect any decision in
that respect, notwithstanding
the prevailing “loser pays” rule.
This rule could be applied in
several variations: a propor-
tional division of costs depend-
ing on the outcome of the case,
or charging the full cost to the
losing party, to name just a cou-
ple.

Unfortunately, these issues
are not specifically regulated by
the rules governing the given
arbitration proceedings, as ex-

emplified by some of the most
popular sets of arbitration
rules, such as those of the In-
ternational Chamber of Com-
merce in Paris and the United
Nations Commission on Inter-
national Trade Law. 

Cap on costs
Every time, a big unknown, and
often a surprising one, is the
amount of the “party” costs.
There is concern about the
amount of costs on both sides
of the dispute, especially at the
initial stage of the case, when it
is still difficult to assess the
chances of winning. Parties are
concerned about the cost they

will be required to pay to the
opponent if they lose the case
and about their ability to re-
cover all necessary costs of the
arbitration in the event of win-
ning the case.

This problem may be solved
by setting a cap on those costs.
The parties would feel much
more confident if they knew the
sum agreed by the parties in
advance that could be included
in the arbitral tribunal’s award
at the end of the proceedings.
As a rule, therefore, the deci-
sion on costs would be issued
by the tribunal under the exist-
ing rules. The only stipulation
would be that the parties agree
that the recoverable costs of
each of the parties could not ex-
ceed a certain amount. Of
course a party could incur costs
such as legal fees and experts’
fees in an amount higher than
agreed, but it could not request
that the other party reimburse
it for an amount higher than
the previously agreed cap.

Such a solution would create
certainty on both sides of the
dispute that in the event of los-
ing the case, the party would
not be obliged to pay a sum
higher than the sum predeter-
mined at the beginning of the
dispute.

What is more, such a cap
could be established in various
forms and at different stages. It
could be agreed as early as in
the arbitration clause, but it
could also be determined at the
beginning of the dispute, on the
basis of a consensus achieved
when drawing up the terms of
reference for the arbitration.

The proposed solution could
be particularly useful in cases
where the concern about the
amount of the costs of the pro-
ceedings is the only issue dis-
couraging the parties to an
agreement from using arbitra-
tion in a possible dispute.
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A cap on arbitration costs could be particularly
useful in cases where the concern about the
amount of the costs of the proceedings is the only
issue discouraging the parties to an agreement
from using arbitration in a possible dispute.
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