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Privacy protection in the telecommunications sector –  

new rules of storing information in telecommunications terminal equipment 

 

1. Introduction 

The so-called online tracking, that is, tracking users in their Internet activities, has nowadays 

become a significant issue of privacy protection of natural persons1. The implementation of 

new laws, as discussed below, was meant to restore the possibility of deciding about the scope 

of user actions within which they may remain anonymous, at least to a certain extent. For this 

purpose, the European legislator has decided to abandon the “opt-out” model, and move 

towards the so-called “opt-in” model. This article is an attempt to assess the transposition into 

the Polish legal order of EU solutions concerning the scope of the possibilities and conditions 

of storing information in telecommunications terminal equipment of subscribers (end-users) 

and the use of cookie files. It is clear that the implementation of such new solutions raises 

concerns both in terms of European and national law. The unease results from the wording of 

the provisions adopted in relevant EU directives, as well as from the European legislator's 

lack of firmness in unambiguously determining a valid and effective model. With this in 

mind, many countries have decided to follow their own path creating peculiar hybrid systems, 

which are somewhere in between the opt-in and the opt-out model2. 

 

2. Cookies 

The Act of 16 November 2012 Amending the Telecommunications Law Act and Certain 

Other Laws3 was adopted in Poland in response to the implementation of Directive 

2009/136/EC4 amending Directive 2002/58/EC5, and the resulting fact that member States had 

                                                 
1 See N. van Eijk, N. Helberger, Kool, L., A. van der Plas, B. van der Sloot., Online tracking: Questioning the 
power of informed consent, 
http://www.ivir.nl/publications/vaneijk/ITS_paper_Eijk%20et%20al_Online%20profiling%20(2).pdf 
2 Status of implementation of the amendment to Article 5.3 of Directive 2002/58/EC (the “EU Cookie Law”), 
http://www.maqs.com/sites/default/files/European%20Cookie%20Law%20Implementation%20Survey%20(July
%202013)_0.pdf. 
3 Act of 16.11.2012 Amending the Telecommunications Law and Certain Other Laws, Journal of Laws of 
21.12.2012, item 1445. 
4 Directive 2009/136/EC of the European Parliament and of the Council of 25 November 2009 amending 
Directive 2002/22/EC on universal service and users’ rights relating to electronic communications networks and 
services, Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in the 
electronic communications sector and Regulation (EC) No. 2006/2004 on cooperation between national 
authorities responsible for the enforcement of consumer protection laws, Official Journal of the European Union 
L No. 337 of 18.12.2009, p. 11; hereinafter referred to as Directive 2009/136. 
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to adopt laws, regulations and administrative provisions necessary to comply with this 

Directive. The Telecommunications Law Act of 16 July 2004 was fundamentally amended6 as 

a result with respect to its provisions on storing information in terminal equipment of 

subscribers (end-users). The Amendment related, in particular, to cookie files (the so-called 

"cookies"), the online use of which has become very wide-spread, stirring up many 

controversies and discussions. 

In a nutshell, cookies are small text files containing a unique identification code for a 

given user of a particular computer (or other device used for web browsing). What must be 

kept in mind, however, is that cookies can not only constitute a threat to privacy, but are also 

a tool that can significantly help users to efficiently navigate the web, and to perform certain 

of its functions. As such, they may facilitate the functioning of web users. On the one hand, 

therefore, cookies can serve a very useful purpose, for example, they improve and accelerate 

the functioning of websites, remember language preferences as well as recall user preferences 

in product searches when online shopping. On the other hand, cookies can generate specific 

risks related to obtaining information – they help web developers collect information about 

what websites a particular user visits and how long he/she spends on them. Linking such 

information with other data (for instance user IP address) may, as a consequence, lead to 

behavioural profiling of web users7. Such actions can undoubtedly lead to privacy violations, 

in particular if they are undertaken without the user's knowledge and awareness8. 

The original wording of Article 5 Directive 2002/58 read as follows "Member States 

shall ensure that the use of electronic communications networks to store information or to 

gain access to information stored in the terminal equipment of a subscriber or user is only 

allowed on condition that the subscriber or user concerned is provided with clear and 

comprehensive information (underlined by G.K.) in accordance with Directive 95/ 46/EC, 

inter alia about the purposes of the processing, and is offered the right to refuse such 

processing by the data controller. This shall not prevent any technical storage or access for 

the sole purpose of carrying out or facilitating the transmission of a communication over an 

electronic communications network, or as strictly necessary in order to provide an 

                                                                                                                                                         
5 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the 
processing of personal data and the protection of privacy in the electronic communications sector, O. J. L  2002, 
201/37 ; hereinafter referred to as Directive 2002/58.  
6 Journal of Laws No. 171, item 1800 as amended, hereinafter referred to as the: Telecommunications Law (TL).  
7 Article 29 Data Protection Working Party Opinion 2/2010 on Online Behavioural Advertising, June 22, 2010, 
WP 171, p.4. 
8 More on awareness of users relating to behavioural targeting: N. van Eijk, N. Helberger, Kool, L., A. van der 
Plas, B. van der Sloot., Online tracking: Questioning the power of informed consent, p. 13.  
http://www.ivir.nl/publications/vaneijk/ITS_paper_Eijk%20et%20al_Online%20profiling%20(2).pdf 
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information society service explicitly requested by the subscriber or user.” The above 

wording of Directive 2002/58 was transposed into the Polish legal order in the form of the 

following provision: “Entities providing telecommunications services or services by 

electronic means, may install software and particularly text files in the subscriber’s or end-

user’s terminal equipment intended for the use of these services or this software, provided 

that: 1) a subscriber or end-user is directly informed in an unambiguous, simple and 

understandable manner about the purpose of installing this software, and about the manner in 

which the service provider uses this software; 2) a subscriber or end-user is directly informed 

in an unambiguous, easy and understandable manner about the manner in which such a 

subscriber or end-user may express his objection, which will prevent the service provider 

from storing data in the end-user’s or subscriber’s terminal equipment in the future; 3) the 

stored information do not cause changes in the configuration of the subscriber’s or end user’s 

telecommunications terminal equipment and/or in the software installed on this equipment.” 

 It is clear that both rules, the above-cited provision of Directive 2002/58 and the now 

invalid Article 173 TL, made it possible to store information in the subscriber's (end-user's) 

equipment without having obtained his explicit consent thereto. In other words, both EU and 

Polish legislation used to be based on a classic opt-out model. From the perspective of those 

providing services by electronic means, the opt-out approach is very pragmatic. In order to 

store “cookies”, they were only required to inform users of this fact in advance, a requirement 

which did not generate a significant number of problems in obtaining such consent. 

Awareness of particular dangers related to the use of cookies provoked a discussion 

across the entire EU. An amendment process concerning Article 5 Directive 2002/58 took 

shape which resulted in the introduction of Article 5.3 Directive 2009/136, which now reads 

as follows: “Member States shall ensure that the storing of information, or the gaining of 

access to information already stored, in the terminal equipment of a subscriber or user is only 

allowed on condition that the subscriber or user concerned has given his or her consent 

(underlined by G.K.), having been provided with clear and comprehensive information, in 

accordance with Directive 95/46/EC, inter alia, about the purposes of the processing. This 

shall not prevent any technical storage or access for the sole purpose of carrying out the 

transmission of a communication over an electronic communications net- work, or as strictly 

necessary in order for the provider of an information society service explicitly requested by 

the subscriber or user to provide the service.” 9 An extremely important provision was 

                                                 
9 More on amendment process concerning Directive 2009/136: D. Karwala, Nowe zasady przechowywania 
informacji w telekomunikacyjnych urządzeniach końcowych (New rules of storing information in 
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additionally included in point 66 of the preamble to Directive 2009/136, which reads as 

follows: “where it is technically possible and effective, in accordance with the relevant 

provisions of Directive 95/46/EC10, the user’s consent to processing may be expressed by 

using the appropriate settings of a browser or other application.” 

It is clear that the new wording of Article 5 Directive 2002/58 implements a completely 

different system of obtaining consent – the Directive has replaced the opt-out regime with the 

opt-in model. Concurrently, it must be noted that it is not until Article 5.3 Directive 2002/58 

is read jointly with point 66 of its preamble that the new model of expressing consent can be 

assessed in its entirety. 

During the transposition works meant to implement the amended Article 5.3 Directive 

2002/58 into the Polish legal order, the said concept was evolving back and forth. A document 

entitled "Assumptions of the draft bill on amending the Telecommunications Law Act"11 

stated that the storing of text files in a subscriber's or user's terminal equipment requires their 

consent. However, the draft bill of 13 July 2011 proposed to extend the list of information 

specified in Article 173(1(1)) TL (added information on the time of storing information and 

gaining access thereto). The same draft bill left Article 173(1(2)) TL unchanged, deciding to 

keep the opt-out model. It was indicated in the justifications to this version of the draft bill 

that “due to the fact that the option of expressing the will of a subscriber or end-user was 

changed in the directive (change from the opt–out option to the opt–in option), and, thus, 

replacing the objection currently in force with consent, it must be noted that implementing 

into the regime of the Telecommunications Law the consent postulated by the European 

Commission, in particular consent expressed by using appropriate web browser settings by a 

subscriber or end-user in advance, is impossible due to the wording of art. 174 of the 

Telecommunications Law (…) Bearing in mind that it is largely pointless to introduce 

exceptions from art. 174 of the Telecommunications Law for reasons of maintaining an 

appropriate level of protection guaranteed at present to end-users and subscribers, it must be 

assumed that the currently applied opt-out option within art. 173 of the Telecommunications 

Law, due to a great ease in making changes in web browser settings by a subscriber or end-

user, which prevent storing and gaining access to data introduced by external entities, 

                                                                                                                                                         
telecommunications terminal equipment) (comments relating to the amended art. 173 of the Telecommunications 
Law, Dodatek Specjalny do Monitora Prawniczego, No. 8/2013, p. 15).  
10 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 
individuals with regard to the processing of personal data and on the free movement of such data (O. J.  1995 L 
281/31); hereafter referred to as Directive 45/46.  
11 Document dated 5 January 2011. 
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constitutes a sufficient premise in order to consider it consistent with the amended wording of 

art. 5 paragraph 3 of the directive”12. 

The next draft bill of 17 May 2012 moved towards the opt-in regime, which introduced 

the requirement to gain consent to store computer data in the terminal equipment of 

subscribers (end-users). Introduced at the same time was the additional condition stating that 

consent may be given by using appropriate software settings (for instance, those of an Internet 

browser). This draft bill also specified cases where the possibility to store computer data in 

terminal equipment resulted from default software settings (Article 173(1b) TL). The latter 

was to be allowed by law if the information obligation towards the subscriber (end-user) was 

met, and if the subscriber (end-user) did not change his software settings after having received 

the required information. Nevertheless, the final version of the draft bill dated 23 July 201213 

abandoned the aforementioned provisions on default software settings. Finally, the 

amendment to the TL Act introduced the opt-in regime based on consent that can be 

expressed by the use of software settings of specific equipment. The final wording of Article 

173 TL now reads as follows: "The storing of information or the gaining of access to 

information already stored in the telecommunications terminal equipment of a subscriber or a 

user is only allowed on condition that:  

1) the subscriber or the end user is directly informed in advance in an unambiguous, simple 

and understandable manner with regard to: 

a) the purpose of storing and the manner of gaining access to this information, 

b) the possibility to define the conditions of the storing or the gaining of access to this 

information by using settings of the software installed on his telecommunications 

terminal equipment or a service configuration; 

2) the subscriber or end user, having obtained information referred to in point 1), gives its 

consent (underlined by G.K.); 

3) the stored information or the gaining of access to this information do not cause changes in 

the configuration of the subscriber’s or end user’s telecommunications terminal 

equipment and in the software installed on this equipment." 

                                                 
12 Ibid., p. 77-78.  
13 Draft Bill on amending the Telecommunication Law Act and certain other acts together with certain other acts 
with implementing regulations to draft bills dated 23 July 2012, parliamentary document No. 627, VII th tenure 
of Parliament, available at: www.sejm.gov.pl; hereafter referred to as: Draft Bill Amending the 
Telecommunications Law.  
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 Article 173(2) TL states that "The subscriber or end-user may give his consent (...) 

using the settings of the software installed on his telecommunications terminal equipment or a 

service configuration.” 

It is clear  that the final implementation of Article 5 Directive 2009/136 into the Polish 

legal order by way of the amended Article 173TL leads to making the possibility to store 

information in subscriber’s or end user’s terminal equipment contingent upon their consent. 

Therefore, the opt-out regime was replaced with the opt-in model.  

 

3. Subscriber’s consent 

As far as consent is concerned, it would not be required only in precisely specified 

circumstances. That is, if the storing of, or the gaining access to information stored in the 

terminal equipment of a subscriber (end-user) was necessary to transmit a communication 

over a public telecoms network or provide a telecoms service or services by electronic means, 

requested by the subscriber or the end user. Except for the above circumstances, which should 

be subject to precise interpretation, each case of storing information in the terminal equipment 

of subscribers (end-users) should be associated with the expression of their consent to such 

actions. 

Thus, the new TL Act provides for two models of expressing consent by subscribers 

(end-users). The first classic model would be understood as explicit consent (not implied by 

any declarations of will of a different content). It would, generally, be connected with a 

specific kind of activity undertaken by the user. The second model, which derives from point 

66 of the preamble to Directive 2009/136, is a non-standard model where consent is expressed 

by using software settings or a service configuration. Concerns were raised, however, whether 

the latter system may, in fact, be defined as the opt-in model14.  

Consent, within the scope of the first model, should be understood in accordance with 

the definition of consent adopted both in Article 174 TL and in the Act on Personal Data 

Protection15. Article 174 TL states, inter alia, that consent of a subscriber or end user may not 

be presumed or implied by his declaration of will of a different content. Article 7(5) of the 

Act on Personal Data Protection defines consent as a declaration of will by which the data 

subject signifies his agreement to the processing of personal data relating to him. In addition, 

consent cannot be alleged or presumed on the basis of a declaration of will of other content. In 

                                                 
14 D. Karwala, Ibid. p. 17.  
15 Act dated 29 August 1997 on Personal Data protection (i.e. Journal of Laws of 2002, No. 101, item 926, as 
amended); hereafter referred to as the "Act on Personal Data Protection".  
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this context, consent to store information in terminal equipment should not be implied or 

originate from other actions undertaken by the user. Therefore, only an explicit declaration, 

the content of which would be expressing a given subject's will to store information in his 

terminal equipment, would be considered to form consent. Pursuant to the new wording of 

Article 173 TL, expressing consent must be connected with the realization of the information 

obligation. Article 173 is not really clear in this context, however. On the one hand, it states 

that a subscriber or end user must be directly informed in advance in an unambiguous, simple 

and understandable manner ("the subscriber or the end user is directly informed in advance in 

an unambiguous, easy and understandable manner with regard to: (…)”. On the other hand, it 

is stated further in Article 173(1(2)) that a subscriber (end-user) expresses his consent having 

previously obtained proper information. A question arises here on how to interpret and, as a 

result, how to apply the rules on the information duty so that expressing consent would be 

effective in light of the provisions of the TL Act. At the same time, it seems that meeting the 

information obligation is a necessary condition to deem the giving of consent as effective. 

As mentioned, Article 173(1(2) TL does not speak of the need to obtain information 

before expressing consent by a subscriber (end-user). However, the antecedence condition is 

specified in Article 173(1(1)) TL, which introduces the information obligation. Although, as 

mentioned, Article 173(2) TL does not directly say that informing a subscriber or end-user 

must be made prior to expressing his consent, this provision should be interpreted together 

with Article 173(1) TL, which contains such a condition. In the context of expressing consent 

in accordance with the opt-in model, meeting the information duty before the consent is 

expressed should not raise any doubts. This is so because the supplier will need to prove each 

time before obtaining the consent of a given subscriber (end-user), that he has already met the 

information duty. In this case, the burden of proof that the information duty has in fact been 

met is on the supplier. This could have a positive dimension having suppliers try to provide 

the relevant information in the friendliest way possible. Nevertheless, this will clearly not 

preclude the application of various privacy policies or similar. Expressing consent in this 

model does not need to be associated with an increased requirement of diligence, which 

should function within the model of expressing consent by using software settings and a 

service configuration. The explicit consent model seems rather limited as far as the use of 

cookies is concerned. This mostly follows from the specific character of the functioning of 

cookies and the fact that they will often be installed in the terminal equipment way before the 

consent is expressed by a subscriber (end-user). Being aware of the practical difficulties in the 

implementation of the opt-in model, the European legislator will stand by the provisions 
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included in the preamble to Directive 2009/136 predicting an alternative model of obtaining 

consent (obtaining consent by using software settings or a service configuration), which was 

later implemented into the Polish legal order. 

Pursuant to point 66 of the preamble to Directive 2009/136, the methods of obtaining 

consent as well as providing information and offering the right to object should be as user-

friendly as possible. From a practical point of view, meeting the requirement to obtain the 

consent of a given subscriber (end-user) each time he visits a specific website (for instance, 

by clicking on a pop-up window on each separate website in order to give consent for the 

storage of their cookies) could in fact not be user-friendly. Taking the above into account, the 

introduction of a possibility to express consent in other ways, not necessarily inconsistent 

with the current understanding of “consent” pursuant to the TL Act and the Act on Personal 

Data Protection, seems to be a justified solution. For the above reasons, Article 173 TL 

introduces a new solution (deriving from point 66 of the preamble to Directive 2009/136) 

according to which "the subscriber or end user may give his consent referred to in paragraph 1 

(2) using settings of the software installed on his telecommunications terminal equipment or a 

service configuration." It seems that the model of expressing consent by using software 

settings and a service configuration must be treated as an exception to the general rule laid 

down in Article 174 TL (conditions for consent under the TL Act) and Article 173(2) TL 

(general rule of expressing explicit consent to store information in the terminal equipment of a 

subscriber (end-user)). It must also be noted that the application of Article 174 will not be 

excluded in its entirety. The possibility to express consent via software settings (a service 

configuration) will not exclude the provision of Article 174(2) within the scope of expressing 

consent by electronic means. Neither will this affect Article 174(3), which provides for the 

right to withdraw the given consent at any time.  

The introduction of consent given via software settings or a service configuration may 

give the impression that, in fact, we are dealing with implied consent. Acceptance of such a 

view could, however, lead to the conclusion that the TL Act provides, in fact, for two 

contradictory regimes of expressing consent – one based on explicit consent included in 

Article 174 TL and one based on implied consent (expressed by using software settings or a 

service configuration). In addition, such a model would be inconsistent with the provisions of 

the personal data protection regime (the definition of consent included in the Act on Personal 

Data Protection). Although it is difficult to agree that consent expressed via software settings 

and a service configuration equals that of explicit consent within the classic opt-in model, it 

seems that under certain assumptions such consent may be treated as consent that is not 
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alleged or "co-explicit", within the meaning that it links the characteristics of both explicit 

consent and, to some extent, implied consent. 

Expressing consent by using software settings and a service configuration can be 

interpreted in at least two different ways – as active actions of introducing by the subscriber 

(end-user) specific settings to his software, or as the subscriber’s (end-user’s) acceptance of 

existing software settings and a service configuration made by the supplier. Acceptance of the 

first interpretation would actually mean the adoption of the prior consent model and, as a 

result, the consent of a particular subscriber (end-user) would need to have been expressed 

before the files can be saved on the terminal equipment. It seems, however, that in this case it 

is not about such understanding of the expressing of consent (that is, by using software 

settings or a service configuration). The introduction of the solution of expressing consent by 

using software settings or a service configuration should be understood as a kind of tacit 

consent to the software settings provided by a particular supplier.  

 

4. Information obligation 

In order to recognize that the consent of a given subscriber (end-user) was expressed by 

accepting particular software settings and a service configuration to store information in his 

terminal equipment, it must be proved that the subscriber (end-user) was effectively informed 

of these settings and their effects. It can be argued that the lack of express actions (failure to 

undertake certain actions) is in fact a type of action that shows the will of a particular 

subscriber (end-user) to maintain a certain state of affairs. That would be so when the failure 

to act results from a conscious state of affairs, that is, understanding of the applicable software 

settings or a service configuration. However, the lack of a reaction on the part of a subscriber 

(end-user) in a situation where he had no opportunity to familiarise himself with information, 

which could potentially cause the subscriber (end-user) to react, cannot be interpreted as the 

expression of his consent. In conclusion, consent may be expressed by using software settings 

or a service configuration if their acceptance is a result of the prior realization of the 

information duty, even if the subscriber (end-user) concerned failed to undertake any express 

actions in this regard. It can be stated in such a situation that, in fact, we are not dealing with 

presumed consent but the explicit consent (or "co-explicit").  

 A fundamental concern arises however as to how the information obligation should be 

met in order to conclude that consent expressed by using given software settings and a service 

configuration was in fact effectively given. It is worth noting that the legal provision which 

refers to expressing consent via software settings and a service configuration does not specify 
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when such realization of the information duty should take place. Despite the lack of a clear 

reference, it must be concluded that it should occur directly before the expression of consent 

via software settings and a service configuration. It is worth mentioning here that Directive 

2002/58 does not state that the information obligation must be met in a direct manner, a 

requirement provided by contrast in the TL Act. The obligation to provide information in a 

direct manner was specified in Article 5 of the Act on Providing Services by Electronic 

Means16, which states that “A service provider shall make, clearly, explicitly and directly 

available through a teleinformation system used by a service recipient, basic information 

specified in paragraphs 2 to 5.” In this context, it is justified to ask whether the 

implementation of the information obligation and the condition of antecedence (in the model 

of expressing consent via software settings and a service configuration) will be met when the 

information is given, for example, by means of privacy policies or other similar rules. In the 

context of the previous text of Article 173 TL that contained the opt-out regime, information 

was made available in practice mainly by providing information about the use of cookies in 

different types of privacy policies. In view of the above, the assumption that such a solution 

meets the current requirements for obtaining consent expressed via software settings or a 

service configuration would, in fact, mean keeping the status quo ante17. It is hard to agree 

with such an approach and so the information duty (in the case of expressing consent via 

software settings or a service configuration) should be met in a manner ensuring a much 

higher standard of information provision.  

It is understandable that the above approach can lead to reasonable practical concerns. 

They include the issue of how to deal with the problem of, for instance, websites that 

essentially assume storing information in the terminal equipment of a subscriber (end-user) 

upon accessing a particular website. They do so, therefore, before the subscriber is actually 

provided with any information and before expressing his consent. Here, the performance of 

the information duty would, in fact, be infeasible or would have to take place at a very early 

stage, for example, upon the configuration of give software, which would, however, be very 

difficult. The initial and very restrictive approach of the British personal data protection 

authority to implement the opt-in regime has been evolving for years. This authority is now of 

the opinion that "many websites set cookies as soon as a user accesses the site. This makes 

obtaining consent before the cookie is set difficult. Wherever possible, the setting of cookies 

                                                 
16 Act of 18 July 2002 on Providing Services by Electronic Means (Journal of Laws dated 2002, No. 144, item 
1204, as amended); hereafter referred to as the "Act on Providing Services by Electronic Means".  
17 See D. Karwala, Ibidem, p. 19.  
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should be delayed until users have had the opportunity to understand what cookies are being 

used for and make their choice. Where this is not yet possible, websites should be able to 

demonstrate that they are doing what they can to reduce the amount of time before the user 

receives cookie information and is provided with setting options”.18 Storing information in 

terminal equipment before having obtained appropriate information would need to be treated 

as an exception only from the fundamental rule that states that any actions associated with the 

commencement of data processing, including installation of files on terminal equipment, must 

be done only after obtaining appropriate information and consent of the person concerned19. 

In light of the above, the current practice of informing subscribers (end-users) through 

different types of communications appearing upon accessing a website is a reasonable 

solution. This does not preclude the entity interested in storing subscriber (end-user) 

information from referring users to more detailed information contained in individual privacy 

policies. Still, the communication that a particular website uses cookies should be provided to 

a subscriber in a direct way and at the earliest possible stage. 

 

5. Final remarks 

In view of the foregoing, it is worth noting that the current wording of Article 173 TL does 

not state that the consent to store information in the terminal equipment of a subscriber (end-

user) needs to be collected each time that subscriber (end-user) uses a particular site. A 

different approach could lead to excessive difficulties in using these websites. 

It is worth mentioning that Article 173 TL has been amended with respect to its use of 

the term “computer data”. The current wording of this provision uses the term “information”, 

which may suggest that the legislator has employed a different, more comprehensive approach 

to this subject matter. Although such an interpretation is possible, it seems that the key reason 

for the amendments was to adjust the wording of Article 173(1) TL to the text of the 

respective provisions of the EU directive. In practice, the said rule will still primarily apply to 

computer data, in particular, to cookie files.  

In the context of the amendments introduced to Article 173 TL, reference should be 

made to its subject scope both in terms of who potentially should be protected by this legal 

rule (subscriber or end-user), and who and to what extent they can benefit from the ability to 

store information in the terminal equipment of these two categories of entities. The legislator 

                                                 
18 Guidance on the rules on use of cookies and similar technologies, 2012, p. 6; available at: www.ico.org.uk. 
19 P. Hustinx, “Do not track or right on Track? The privacy implications of online behavioural advertising”; 
source: https://secure.edps.europa.eu.  
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does not stress in the amended provision the subject scope on the part of the users. In its 

previous wording, Article 173(1) TL covered only entities providing services by electronic 

means. For this reason, it used to serve a complementary purpose to the Act on Providing 

Services by Electronic Means. In the current form, the entity placing cookies does not have to 

be the provider of publicly available telecoms services concluding the contract with the 

subscriber, albeit such a situation can potentially occur. Now, the applicable legal provision 

simply mentions activities undertaken with respect to the subscriber or end-user. This model 

seems to better meet the assumptions of Directive 2002/58/EC, which in its original form 

specified the subject scope only on the part of the user, on whose computer cookie files were 

installed. Such an understanding is confirmed by the wording of point 66 of the preamble to 

Directive 2009/136. It refers to parties, which “may wish to store information on the 

equipment of a user, or gain access to information already stored.” In conclusion, the 

legislator focused on objective aspects of using cookies and only specified the subject scope 

of the rule relating to the use of the said files on the part of their recipient. The above solution 

deserves to be considered for at least two reasons. First, it corresponds to the provisions of 

Directive 2002/58. Second, it makes it possible, to the greatest extent possible, to cover a 

wide range of entities potentially interested in placing cookies in the terminal equipment of 

subscribers (end-users) by the extent of the rule.  

In conclusion, new rules for storing information in telecommunications terminal 

equipment raise concerns both in terms of EU and national law. Since Directive 2009/136 is 

relatively ambiguous as to when the consent should be given, it is not totally clear what kind 

of form such consent should take (opt-in, opt-out, implied consent). This uncertainty has 

given rise to a lot of various solutions being used in Europe beginning from classic opt-

out/opt-in models to presumed consent solutions20. Current Polish provisions generally 

represent the opt-in model. However, the introduction of consent expressed via software 

settings or a service configuration represents a solution somewhat in between an opt-in and 

opt-out regime.   

                                                 
20 
www.twobirds.com/English/Expertise/Documents/Implementation_of_the_new_ePrivacy_Directive24.07.12.PD
F 


