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On January 24, 2019, a draft of the

Public Procurement Law, written

jointly by the Ministry of Entrepre-

neurship and Technology and the Pub-

lic Procurement Office, was released

for social consultation and govern-

ment ministers. In April the bill is to be

submitted to the Standing Committee

of the Council of Ministers, and ac-

cording to legislative assumptions,

should be adopted by the govern-

ment before the summer holidays and

then submitted to parliament. The

new Public Procurement Law would

then be expected to enter into force

at the beginning of 2020.

The need to draft an entirely new act

arose from the lack of transparency in

the current Public Procurement Law,

which has been amended numerous

times. Successive amendments re-

quired to transpose EU directives into

national law caused the existing act to

lose coherence. In the new approach,

abandoning the practice of using nu-

merous cross-references to other sec-

tions within the act, makes the law

easier to read, but a side effect is to in-

crease the number of provisions, so

that the bill now contains 682 articles

and covers the subject matter of the

EU’s Sector Directive, Defense Direc-

tive, and appeal directives.

THE LOWEST PRICE

PROBLEM

One of the key problems addressed

by the authors of the proposal is the

selection by the contracting authori-

ties of the cheapest solutions, instead

of the solutions that will prove most

efficient over the long term. 

Both contracting authorities and con-

tractors take a positive view of ex-

pressly including the principle of

efficacy in the law. But there is a risk

that inscribing this principle in the law

without reinforcing it with additional

legal instruments will change little in

the current realities of public procure-

ment practice in Poland. 

Many contracting authorities continue

to struggle with formulating non-price

criteria. Consequently, non-price crite-

ria have little in common with realiz-

ing the principle of efficacy. To

combat this, a desirable solution

would be to introduce certain institu-

tional support for contracting authori-

ties, on the one hand by providing a

non-exhaustive list of non-price crite-

ria for particular types of procure-

ment procedures and, on the other

hand, by establishing a body that

could assist contracting authorities in

formulating non-price criteria in more

complex procurement projects. 

In the case of “classic” proceedings,

to award public contracts at a value or

above the EU thresholds, the bill

would require an advance analysis for

broad market reconnaissance and

identifying the possible methods for

implementing the project, in proce-

dural, economic and technical as-

pects. 

Another manifestation of the principle

of efficacy may be the promotion of

the wider use of the institution of

technical dialogue, which is referred

to in the draft new act as “preliminary

market consultations.”

In these preliminary consultations, the

contracting authority should have a

better opportunity to define its needs

and examine the existing solutions,

and consequently to better frame the

terms of reference for the procure-

ment. 

Technical dialogue already exists

under the current Public Procurement

Law, but it is used very rarely. This

raises the question whether merely

rephrasing the regulations will pro-

vide sufficient encouragement to use

this procedure.

NEW PROVISIONS

The draft greatly limits the manda-

tory grounds for exclusion from ten-

der proceedings by adjusting them

to the latest version of the Classic Di-

rective. Essentially, the number of

mandatory grounds for exclusion is

limited to those set forth in the di-

rective. Under the proposal, the con-

tracting authority will have to

exclude a contractor convicted in a

legally binding judgment of an of-

fence referred to in Art. 57(1) of the

directive. The list of offences is tai-

lored to the offences indicated in

this provision of the directive. Some

of the current mandatory grounds

for exclusion are moved to the list of

optional grounds for exclusion. This

is an advantageous change for con-

tracting authorities and contractors.

The proposed draft provides for pro-

cedural simplifications by making

procurements below the EU thresh-

olds more flexible. The changes are

intended to encourage SMEs to take

a more active part in bidding for pub-

lic contracts. Facilitating the involve-

ment of SMEs is clearly a positive

development as the sectors of serv-

ices and manufacturing related to

construction and infrastructure de-

pend to large measure on the pro-

curement market. 

The draft also states that the provi-

sions of a public contract must not

frame the rights and obligations of

the contracting authority and the

contractor in a manner grossly dis-

proportionate to the nature of the

procurement and the risks related to

performance of the contract. Thus a

rule would be introduced requiring

contracting authorities to draft spec-

imen contracts in compliance with

the principle of proportionality. To

supplement this principle, the draft

includes a non-exhaustive list of

clauses regarded as abusive in this

respect.

In addition, the draft provides that a

contract for construction works or

services concluded for a period

longer than 12 months shall contain

provisions introducing rules for esca-

lation of the fee payable to the con-

tractor in the event of changes in

prices of materials or costs essential

for performance of the contract. It

would be appropriate to also include

supply contracts in this provision,

which were apparently overlooked

by the authors. 

APPEAL AND 

CONCILIATION

The proposal introduces many

changes to the procedure for filing

appeals and complaints. For in-

stance, appeals could be filed with

the National Appeal Chamber (KIO)

concerning any acts or omissions by

contracting authorities also in proce-

dures below the EU thresholds. 

As a rule, cases filed with the KIO

would be heard by a three-person

panel of arbitrators in the case of

contracts at or above the EU thresh-

olds, while one-person panels would

hear cases below the EU thresholds. 

The Public Procurement Court, a divi-

sion of the Warsaw Regional Court,

would have exclusive jurisdiction

over complaints seeking judicial re-

view of rulings by the National Ap-

peal Chamber. The aim of this

change is to appoint one specialized

court to consider complaints in pub-

lic procurement cases, which should

cut the case resolution time and en-

sure high-quality rulings.

The draft provides for a 14-day pe-

riod for filing a complaint against a

KIO ruling (twice as long as the cur-

rent period), and cuts the fee on

such complaints by five times the fil-

ing fee paid on the KIO appeal, to

three times that fee.

The draft also carries new concilia-

tion proceedings. They would apply

to disputes covering high-value con-

tracts awarded through a public pro-

curement contract or framework

agreement, and financed with the in-

volvement of EU funds, or with an

estimated value of the procurement

at or above the equivalent of EUR 20

million for construction works, and

EUR 10 million for supplies or serv-

ices. In such a case both the con-

tracting authority and the contractor

would be required to apply to the

National Appeal Chamber for resolu-

tion of the dispute using the new

conciliation procedure. 
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