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Cross-border mergers of limited liability companies 
– soon a possibility

Work is underway in the Polish parliament 
on a government bill to amend the 
Commercial Companies Code, which is aimed 
at implementing Directive 2005/56/EC of the 
European Parliament and of the Council of 
26 October 2005 on Cross-Border Mergers of 
Limited Liability Companies (the “Directive”). 

The goal of the Directive is to make it possible 
for capital companies with registered offices 
in different EU member states to merge without 
having to establish a European Company. 
So far such mergers have widely been considered 
impossible.

After transposing the Directive provisions 
into the Commercial Companies Code, 
such corporate mergers will also be possible 
in Poland.

Methods for cross-border mergers

As with mergers of domestic companies, it will 
be possible to conduct cross-border mergers via:

merger by acquisition, or
merger by establishing a new company.

 
As a result of a cross-border merger, 
the acquired companies or merging companies 
will undergo dissolution without conducting 
a liquidation proceeding.

What companies will be eligible for 
cross-border mergers?

Limited liability companies, joint stock companies 
and joint stock limited partnerships with their 
registered office in Poland will be eligible for 
cross-border mergers with other capital 
companies with their registered office in an EU 
member state. However, a joint stock limited 
partnership cannot act as the acquiring company 
or newly established company.

•  
•  

The bill provides that foreign cooperatives 
and investment fund companies will not be 
able to participate in cross-border mergers.

Procedure for cross-border merger

The procedure for a cross-border merger 
is very similar to the merger procedure 
for domestic companies and includes the 
following steps: preliminary activities (e.g. 
merger plan, notices, management board 
reports); passage of merger resolutions; 
review of the merger by relevant authorities; 
and registration and announcement of 
the merger.

During the merger procedure, each of the 
companies taking part in the merger will be 
required to obtain a certificate issued by the 
relevant authority in the country where the 
company has its registered office confirming 
that the merger complies with the domestic 
law of the given country.

Unlike domestic mergers, cross-border 
mergers will include certain distinctive 
elements:

if the acquiring company or newly 
   established company is a foreign company, 
   a shareholder of the domestic company 
   who voted against the merger resolution 
   will be able to demand redemption of its 
   shares or stock at a price no less than the 
   value as determined for purposes of the 
   merger,

after the effective date of the merger, 
   it will not be possible to vacate or invalidate 
   the merger resolution. A shareholder 
   challenging the resolution will only be able 
   to assert a claim for damages against the 
   company, if the merger resolution was in 
   violation of a statute, an agreement, 
   the company charter, or good practices.

•  

•  
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Employee participation

The company arising as a result of a cross-border 
merger will be subject to the regulations 
concerning employee participation which are in 
effect in the country where the company has its 
registered office.

In a cross-border merger it will also be necessary 
to address certain requirements related to 
employee participation, such as:

setting forth in the merger plan the effect 
   that the merger will have on the state of 
   employment, and procedures governing 
   employee participation in the authorities 
   of the acquiring or newly established 
   company,

the right of employee representatives 
   to review certain documents concerning 
   the cross-border merger and to submit 
   their opinion on the cross-border merger.

The deadline for implementing the Directive 
was 15 December 2007, but the new regulations 
in Poland are not expected to go into effect until 
June 2008, well after the implementation 
deadline imposed by the Directive. 

For now it is difficult to predict how popular 
cross-border mergers under the regulations 
implementing the Directive will be in practice. 
It does appear, however, that for small and 
medium-sized companies the new regulations 
may potentially be of more interest than the 
complicated, time-consuming and costly 
merger procedure involving establishment 
of a European Company.

•  

•  
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