
November 2008Amendment to the Public Procurement Law

The Act of 4 September 2008 Amending the 
Public Procurement Law and Certain Other 
Acts (Journal of Laws No. 171 item 1058 
– the “Amendment”) went into effect on 
24 October 2008. In addition to correcting 
some inconsistencies between the Polish 
Public Procurement Law (“PPL”) and 
European Union regulations, the main goal 
of the Amendment was to cut back on the 
excessive formalism of the procedures for 
awarding public contracts. 

Some key changes: 

More contractors eligible to seek public 
    procurement contracts

Now that the Amendment has gone into effect, 
potential contractors can seek public procurement 
contracts even if they do not yet themselves 
possess the technical resources (such as relevant 
equipment) or personnel (such as staff with 
required licenses) necessary to perform the 
contract, if they can present a written commitment 
by other entities to provide them the required 
technical resources or personnel. Before, it was 
necessary in such a case to create a consortium 
with the other entities and submit a joint bid.

Opportunity to supplement defective 
    proxies 

The Amendment allows a bidder to file 
a supplemental proxy, upon request of the 
contracting authority, if the bidder failed to 
submit a proxy previously or filed a defective 
proxy. Before, in such cases, the contracting 
authority was required to exclude the bidder. 
Another important change was made, however, 
concerning the date as of which a supplementary 
proxy submitted by a bidder must confirm that 
the conditions for participation in the proceeding 
have been met. Now the relevant date is the 
deadline for filing expressions of interest or 
offers; previously, the relevant date was the 
deadline for supplementing the submission as 
set by the contracting authority.

Subcontracting generally permissible

PPL Art. 36(5), as amended, provides that even 
the entire assignment may be performed by 
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subcontractors, unless the contracting authority 
indicates, based on the specific subject matter of 
the procurement, that some or all of the contract 
may not be performed by subcontractors. 
Thus a reservation by the contracting authority 
prohibiting the hiring of subcontractors will now 
be considered an exception to the general rule.

Greater latitude in correcting errors in bids 

Prior to the Amendment, the contracting authority 
was allowed to correct only obvious typographical 
errors or obvious mistakes in price calculations. 
Since the Amendment has gone into effect, the 
contracting authority may now also correct other 
errors in a contractor's bid, involving discrepancies 
between the bid and the terms of reference for the 
tender, so long as the corrections do not result in 
a material change to the bid. The contractor must 
consent to such corrections, however, within 
3 days after receiving a notice of correction.

Expanded ability to modify the terms of 
    reference for a tender and for the contracting 
    authority to amend notices in the Official 
    Journal of the European Union

Under the Amendment, the contracting authority 
may now modify the terms of reference, including 
with respect to the criteria for assessment of 
offers, conditions for participating in the tender 
proceeding, and the manner in which fulfillment 
of the conditions is assessed. PPL Art. 12(4), 
as revised, also enables the contracting authority 
to amend a notice published in the Official Journal 
of the European Union.

The Amendment is expected to allow tenders to be 
conducted more effectively and rapidly (for example 
by reducing the risk that a tender proceeding will 
be invalidated), which is crucial in light of the 
challenges facing Poland as it organizes the Euro 
2012 European Football Championship.
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