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authorizes the Minister of Treasury to object to 

    decisions by company authorities representing 

    a genuine threat to critical infrastructure, such 

    as facilities for generation or transmission of 

    electricity,

specifies the assets that may be affected by 

    a decision by company authorities in order for the 

    Minister of Treasury to be able to object to the 

    decision, 

replaces the former use of observers with the 

    institution of an advocate for protection of critical 

    infrastructure, appointed in large measure by the 

    company, to serve as an expert and adviser to the 

    company, and 

lifts the obligation for the Polish government (the 

    Council of Ministers) to adopt a list of companies 

    in which the State Treasury holds special rights. 

    Now the Minister of Treasury is to notify a company 

    if any of its assets have been classified as an 

    element of infrastructure critical for production 

    or transmission of power, fuels, or energy carriers.

S

The main effect of the changes will be simplification 

of the existing regulations. The new Act should 

clearly eliminate concerns on the part of investors 

related to the unpredictability of the Minister of 

Treasury’s exercise of the right to object to decisions 

by company authorities. It also appears that the new 

regulation will help assure proper functioning of 

critical infrastructure, particularly in the context

of privatization of companies from the energy and 

infrastructure sectors that has already been carried 

out or is now underway.

ummary

The Act on Special Rights of the Minister of 

Treasury and Performance Thereof in Certain 

Companies or Capital Groups Operating in the 

Sectors of Electricity, Petroleum and Gas 

(Journal of Laws Dz.U. 2010 No. 65 item 404

– the “Act”) went into effect on 1 April 2010. 

The Act revises the previous set of rights held 

by the State Treasury involving what is known 

as the “golden share.” The changes come in 

response to objections from the European 

Commission concerning Poland's infringement 

of the free flow of capital and the freedom 

of establishment.

In December 2006 the EC commenced a proceeding 

against Poland in connection with the Act on Special 

Rights of the State Treasury and Exercise Thereof in 

Capital Companies of Essential Importance for Public 

Order or Public Safety dated 3 June 2005. According 

to the EC, Poland was in violation of fundamental rights 

within the European Union, including the free flow of 

capital and the freedom of business establishment. 

Excessive rights awarded to persons representing the 

State Treasury in companies of essential importance 

for public order or safety could result in restrictions 

on economic liberties, in the EC's view. 

“Golden share” before the changes 

– EC objections

The EC found that the June 2005 act:

failed to specify what end it was designed to serve,

covered too many sectors of the economy,

failed to state precisely enough the conditions 

   that must be met by companies of essential 

   importance for public order or safety, and

vested the Minister of Treasury with overbroad 

   and imprecise rights with respect to such matters 

   as objection to actions by the companies, invalidity 

   of actions if the minister was not notified on time, 

   appointment of observers, and disposal of 

   company assets.

“Golden share” after the changes 

The Act now:

defines the purpose of the regulation, which is to 

   assure proper administration of assets constituting 

   “critical infrastructure” in the electricity, petroleum 

   and gas sectors,
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