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It should nonetheless be anticipated that credit 
agreements will include provisions authorizing 
the bank to demand that its mortgage be shifted 
to a higher-ranking position vacated by another 
mortgage. In that case, the bank’s mortgage 
will be given the promised position when it 
becomes free.

ability to secure claims of different 
   creditors with a single mortgage

It will now be possible to secure claims of different 
creditors with one mortgage, so long as the claims 
involve financing of the same venture, which 
should streamline the investment process. In such 
cases it will be necessary for the creditors to 
enter into a written agreement appointing 
a mortgage administrator (either one of the 
creditors or a third party).

The task of the mortgage administrator is to 
conclude the agreement establishing the mortgage 
and to exercise the rights and duties of the 
creditors, in the administrator’s name but on 
behalf of the creditors. One consequence of this 
approach is that the administrator, rather than 
the various creditors, will be entered in the land 
and mortgage register as the mortgage creditor 
of record.

Summary

The purpose of the amendment is to update the 
construction of the mortgage and adapt it to the 
needs of the market. Time will tell how well the 
new solutions work in practice.

• 

An amendment to the Polish Act on Land 
and Mortgage Registers and Mortgages goes
into effect on 20 February 2011, introducing 
many significant changes in the institution 
of the mortgage.

The changes chiefly concern:

elimination of the distinction between 
   ordinary and capped mortgages

After the amendment comes into force, there 
will no longer be a division into “ordinary” 
mortgages and “capped” mortgages, and every 
mortgage will secure a claim up to a stated 
maximum sum.

The new, unified form of mortgage will be closer
in nature to the previous “capped” mortgage. 
This may encourage creditors to set the amount 
of the mortgage unreasonably high when the 
amount of the possible claim is not known yet 
at the time the mortgage is established. 
However, the owner of the mortgaged property 
will be entitled to seek a reduction in the amount 
of the mortgage if it is excessive.

ability to use vacant priority position

Under the amendment, if a position in the 
existing ranking of mortgages on a property 
is freed because the mortgage in that position 
has expired or been moved to another position, 
the owner will be able to use the vacant position 
to establish a new mortgage or move an existing 
mortgage into that place.

Before, if one mortgage expired, the owner 
could not enter another mortgage of its own 
choice in place of the expired mortgage—“out 
of turn,” as it were—in order to give it a higher 
priority. The amendment makes that possible. 

• 

• 

Only the owner of the property, and not a mortgage 
creditor, may dispose of a vacant position in the 
ranking of mortgages, and this entitlement cannot 
be excluded.
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