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Gratuitous corporate guarantee is imputed income 

for the company whose obligation is secured

Approach taken in the past

Change in approach—practical consequences 

In the past the Polish tax authorities took 

a different view on this issue, tending to recognize 

that no benefit is received by an entity whose 

obligation has been secured by a guarantee 

unless and until the guarantor is actually required 

to pay the obligation under the guarantee — not 

at the time the guarantee is issued. The position 

on this issue took a decided turn for the worse 

for taxpayers in 2010, when a number of 

interpretations and rulings were released holding 

that an entity whose obligations are secured by 

a gratuitous guarantee receives a financial benefit 

at the time the guarantee is issued. This is because

under normal conditions, an entity that does not 

operate within a group would be forced to turn 

to an outside company that provides such financial 

services for a fee. 

In practice, as the new approach becomes firmly 

established, it means that any security for 

obligations that is issued without consideration 

may bear negative tax consequences in the form

of assessment of imputed income that is subject 

to tax. This may apply not only to security 

established from the time that the approach to 

this issue changed, in 2010, but also to security 

established previously, so long as the statute of 

limitations on tax obligations for the period has 

not run yet. As of 2011, that means agreements 

in force from 1 January 2005 onward. 

On 4 January 2011 the Province Administrative 

Court in £ódŸ ruled that if credit is secured by 

a guarantee issued for the borrower by another 

party prepared to step in and pay the borrower’s 

debt, and no consideration is paid to the guarantor

for the guarantee, the borrower has received 

imputed income (Case No. I SA/£d 1064/10). 

This is one more ruling upholding the view, 

unfavourable to taxpayers, that has come to 

predominate in interpretations and case law 

concerning the tax effects of a guarantee given 

without consideration. 

The situation will often arise in commerce 

where one company secures a loan taken out 

by another company by issuing a guarantee 

for the borrower, without charging any fee for 

issuing the guarantee. Typically this occurs in 

dealings between related entities (e.g. companies 

within the same capital group) and is designed 

to avoid additional costs for the borrower in 

connection with taking out a loan. 

 

According to the ruling cited, there is a gratuitous 

benefit when one entity provides a benefit to 

another entity without receiving any consideration 

in return. Thus if the shareholder of a company 

issues a guarantee for a loan or obligation of 

the company, without charging any fee, the 

company receives imputed income in the form 

of a gratuitous benefit. The court held that the 

value of the benefit should be determined by 

looking to the fees charged by entities that sell 

such services on the market. 

Why a gratuitous guarantee?

What arguments did the court use?
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