
June 2014New mechanisms for rescuing businesses and protecting creditors

In recent weeks the Polish government 
has drafted and circulated for consultation 
a proposed a new act known as the 
Restructuring Law, which would amend 
the current Bankruptcy Law. The proposed 
changes are designed to implement effective
mechanisms for rescuing businesses falling
into difficulties (often for objective economic 
reasons) while also protecting their creditors, 
particularly against the domino effect when 
the creditors are threatened by insolvency 
themselves as a result of unsatisfied claims 
against the debtor. 

A review of the application of the Bankruptcy 
& Recovery Law of 2003 following its first 10 
years in force found that the existing restructuring 
mechanisms are not meeting expectations or are 
simply a dead letter, and consequently 
bankruptcies in Poland predominantly involve 
liquidation, which is unfavourable to the economy. 

The proposed Restructuring Law includes four 
separate procedures, generally to be commenced 
upon application by the debtor: 

Proceedings for approval of an arrangement 
Expedited arrangement proceedings 
Arrangement proceedings 
Reorganization proceedings. 

The new procedures are supposed to offer speed, 
transparency and equal treatment of the parties. 
All the procedures are generally designed 
to achieve the restructuring of the debtor’s 
enterprise. Selection of the specific procedure 
would depend on the needs and capabilities 
of the specific business. 

Under the proposal, bankruptcy proceedings 
with the possibility of concluding an arrangement, 
as well as recovery proceedings, would be 
eliminated from the Bankruptcy Law. 

• 
• 
• 
• 

Hence 
the proposal includes a major revision of the 
Bankruptcy Law in order to (i) assure that it 
is consistent with the new Restructuring Law, 

(ii) improve bankruptcy mechanisms which have 
not functioned optimally, and (iii) clarify and 
straighten up numerous regulations to eliminate 
issues of interpretation which have arisen in 
practice, while retaining the fundamental goals, 
structures, mechanisms and procedures of the 
Bankruptcy Law.

New mechanisms proposed for the 
Restructuring Law

The transparency and efficiency of all of the new 
procedures would be accomplished through a new 
Central Register of Restructuring and Bankruptcy, 
which would also cover bankruptcy proceedings. 
The need for such a register is clear under current 
law, and it is a laudable concept. The register 
would publish court orders and other relevant 
materials.

A particularly praiseworthy aspect of the proposal 
is the option of concluding a partial arrangement, 
covering only certain creditors (e.g. the largest 
creditors financing the debtor’s operations), which
in practice could even allow 100% of other creditors’ 
claims to be satisfied. According to the proponents, 
new institutions such as a deputy judge-commissioner 
and arrangement supervisor (appointed upon 
approval of an arrangement to monitor the 
performance of the arrangement and restructuring 
plan) should also help the proceedings to be 
conducted quickly and efficiently.

Filing of proofs of claim would be abandoned 
in favour of a list of claims prepared by the 
supervisor or administrator. Creditors could 
respond to the list by seeking review in the 
form of a reservation or objection. 

Tight deadlines for taking action on the part 
of the procedural authorities, as well as a general 
rule that they would issue rulings without holding 
hearings but with the possibility of admitting 
some or all forms of evidence, are also designed 
to encourage speed and efficiency of restructuring. 
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These proceedings could pass from one to 
another. For example, the proposal provides for 
the procedure of moving from an arrangement 
proceeding (or expedited arrangement proceeding) 
to a reorganization through a simplified application. 
A simplified application could also be used 
to move from an unsuccessful restructuring to 
bankruptcy—this would primarily make it possible
to secure the debtor’s assets during the period 
between the first and second proceeding in 
a case where the restructuring failed. 

The debtor and the creditors would be able to 
use equal means to protect their interests 
in the proceeding. The proposed regulations on 
service and appellate review of rulings are more 
precise than those in the current Bankruptcy 
Law, and an additional virtue is that they would 
be published in the central register. 

The role of the creditors committee would be 
strengthened and it would operate more smoothly. 
Meanwhile, the role of the court and the judge-
-commissioner would be limited (for example, 
applications by creditors in many matters would 
be binding on the judicial bodies, which would 
in addition be held to account through instructive 
deadlines). 

The proposal also provides mechanisms for 
protecting creditors against abuse of the 
restructuring process by the debtor solely 
to prevent the creditors from conducting 
effective execution. 

The proposal would offer new opportunities 
to debtors as well. For example, to help them 
obtain financing in arrangement proceedings 
(which may prove difficult for a company in 
a crisis), claims for loans to a debtor during 
restructuring would be privileged (under the 
proposed new wording of Bankruptcy Law Art. 
342(1)(1)). If the restructuring failed and the 
debtor entered bankruptcy, such lenders’ 
claims would be included in the first category. 
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