
July 2014Proposed changes to the Bankruptcy & Recovery Law

The Polish government has recently drafted 
and circulated for consultation a draft of 
a new act, the Restructuring Law, which 
also would significantly amend the current 
Bankruptcy & Recovery Law, eliminating 
bankruptcy proceedings with an option of 
concluding an arrangement and recovery 
proceedings from the Bankruptcy Law. 

The proposed amendment of the Bankruptcy 
Law is intended to:

Assure consistency with the new Restructuring Law
Improve bankruptcy institutions which have not 

   functioned well
Clarify and bring order to numerous regulations 

   and remove doubts in interpretation which have 
   arisen in practice.

The proposal retains the fundamental structures 
and goals of bankruptcy law and the principal 
institutions and procedural elements, but the 
current title of the Bankruptcy & Recovery Law 
would be changed to the Bankruptcy Law. 

Major changes proposed for the Bankruptcy Law:
The definition of insolvency in Art. 11 would 

   be clarified. The liquidity condition would be 
   subject to a rebuttable presumption that the 
   debtor is insolvent if its delay in performance 
   of monetary obligations exceeds three months. 
   The secondary condition of indebtedness would 
   be supplemented by adding a duration, 
   providing that balance-sheet insolvency 
   would have to continue for over 24 months. 

The negative condition for declaration of 
   bankruptcy under Art. 13 (inadequacy of the 
   estate) would be expanded to include a situation 
   in which the debtor’s assets are adequate 
   only to cover the costs of the proceeding, 
   without enabling creditors’ claims to be paid
   even minimally. Denial of a bankruptcy petition 
   in such situation might give some creditors an 
   opportunity to obtain at least partial satisfaction.

The proposal clearly provides that standing 
   to file a bankruptcy petition would be vested 
   only in the debtor’s personal creditors (Art. 20(1)). 

• 
• 

• 

• 

• 

• 

   The court would deny the petition if the debtor 
   shows that the petitioner’s claim is the subject 
   of a bona fide dispute in its entirety which arose 
   between the parties prior to filing of the petition 
   (new Art. 12a). The 2-week period for filing for 
   bankruptcy would be extended to one month, 
   which better reflects the realities. An advance 
   against expenses during the proceeding for 
   declaration of bankruptcy, in the amount of 
   PLN 3,000, would have to be paid by the petitioner 
   (new Art. 22a). Withdrawal of the application 
   would not be permitted if it would cause injury 
   to creditors (this is designed to prevent filing 
   of bankruptcy petitions by creditors solely as 
   leverage to intimidate the debtor into paying). 

The proposal would introduce the function of
   assistant judge-commissioner so that 
   proceedings could run more efficiently. A similar 
   purpose would be served by the Central Register 
   of Restructuring and Bankruptcy, in which 
   rulings would be published. 

A new institution would be pre-packaged 
   liquidation, involving sale of the enterprise, an 
   organized part of the enterprise, or specific assets 
   constituting a significant portion of the enterprise 
   under conditions set forth in the bankruptcy 
   petition (new Chapter VIa of Title II). 
   The application would be granted if such sale 
   would be more favourable than liquidation under
   general rules. This institution should speed up 
   proceedings and help satisfy creditors more fully.

There are a number of proposed changes 
   intended to make the regulations more flexible 
   and better suited to practical needs, in terms 
   of the effect of bankruptcy on the debtor’s 
   obligations (making it much easier for the 
   bankruptcy trustee to reject contracts, including 
   non-executory contracts) and ineffectiveness 
   and avoidance of acts by the debtor (for 
   example by expanding the set of persons against 
   whom a legal act with the debtor would be 
   deemed ineffective by operation of law, to include 
   persons who are de facto connected to the 
   debtor or operating jointly with the debtor). 

• 

• 

• 
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   Notably, among the changes in regulations 
   concerning the effect of bankruptcy on pending 
   proceedings, the current controversial 
   rule that arbitration proceedings are 
   discontinued by operation of law upon
   declaration of a party’s bankruptcy would 
   be repealed. The amendment would put 
   arbitration proceedings on an even footing 
   with proceedings before the state courts in 
   this regard.

The amendment proposes a uniform (1-month) 
   period for filing claims and significant 
   relaxation of the procedure for filing claims
   - including the possibility of filing claims 
   electronically, elimination of the requirement
   to submit evidence with the proof of claim, 
   the use of a form for the proof of claim, and 
   instructive deadlines for the judge-commissioner 
   and bankruptcy trustee.

It is proposed that preclusionary rules would 
   be applied to objections to claims and replies 
   to objections, with the rule that objections 
   be considered without a hearing within 
   2 months, and the possibility to use evidence 
   in files of other proceedings (e.g. proceedings 
   pending between the debtor and the creditor 
   prior to declaration of bankruptcy but 
   subsequently stayed). 
   Insofar as claims are not objected to, the list 
   of claims could be approved by the judge-  
   -commissioner before considering objections, 
   which means that it would be possible to 
   prepare a distribution plan and distribute the 
   relevant amounts to creditors with respect 
   to undisputed claims (Art. 260(3) and Art. 
   337(1)). 

• 

• 

   It should be pointed out that despite the 
   elimination of the option of arrangement 
   bankruptcy proceedings, conclusion of an 
   arrangement would still be possible under 
   the Bankruptcy Law if beneficial to creditors 
   as a whole. 

The proposal provides for recasting of the current 
   categories of interests (Art.. 342(1)), i.e. the 
   order in which creditors are satisfied. Firstly, 
   the privileged position of public charges would 
   be significantly limited. Moreover, the costs of 
   the proceeding would no longer be satisfied 
   through the categories of claims because they 
   would not be regarded as bankruptcy claims. 
   The main group of claims, including public charges, 
   would be included in category 2.

   We reported on the proposed new solutions 
   for restructuring in the  

• 

June Legal Alert.
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