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A fairly common practice followed by employers in Poland is to release 

employees from the obligation to perform work during the termination 
notice period. Previously this practice was used by employers even 
though it was not provided for in the regulations. Sometimes this 
possibility was provided for in the employment contract. An amendment 
to the Labour Code which entered into force on 22 February 2016 
introduced a new Art. 362 to the code sanctioning the practice of 
releasing employees from the obligation to perform work during the 

termination notice period. 

Release from obligation to perform work  

Previously it was accepted—although not without controversy—that an employer 
could with the consent of the employee release the employee from the obligation 
to perform work during the termination notice period. Sometimes employers 
provided for this possibility in the employment contract and obtained the 

employee’s consent in this way. Now lawmakers have resolved any doubts as to 
the possibility of using such a release. From 11 February 2016, Art. 362 of the 
Labour Code enables employers to release an employee from the obligation to 
perform work during the termination notice period, and moreover the employee’s 
consent is no longer required. Such release has become an entitlement of the 
employer and it is sufficient to submit the relevant statement to the employee.  
It is also irrelevant whether the employer or the employee is the party who has 

given notice of termination of the employment contract, which type of 
employment contract is being terminated, or the length of the termination notice 

period. The employer may release the employee from the obligation to perform 
work at any time during the termination notice period.  

In practice, when releasing an employee from the obligation to perform work, 
employers sometimes reserved the possibility of withdrawing such release so that 
the employee would have to return to work. The case law admitted this possibility, 

but only with the employee’s consent (Supreme Court of Poland, Chamber of 
Employment, Social Insurance and Public Matters, judgment of 5 July 2005, Case 
I PK 176/04). The new regulations do not address this issue. However, some 
commentators now say that under the current law, the employer will be permitted 
to withdraw the release from the obligation to perform work, without the 
employee’s consent, as a form of exercise of the employer’s right to supervise  

the employee. 

Salary in the event of release from the obligation to perform work 

One of the controversies surrounding release of employees from the obligation to 

perform work during the termination notice period was the amount of salary the 
employee should be paid for this period. Following the amendment to the Labour 
Code, the Regulation of the Minster of Labour and Social Policy of 29 May 1996 on 
Establishment of Salary for a Period of Non-Performance of Work and Salary as 

the Basis for Calculation of Damages, Severance, Compensatory Salary 
Supplements and Other Benefits Provided by the Labour Code (Journal of Laws 
Dz.U. 1996 No. 62 item 289, as amended) was also amended. §5(2)(1) of this 
regulation now provides that the calculation of salary for a period of release from 
performance of work pursuant to Labour Code Art. 362 shall be governed by the 
rules for calculation of salary for holiday leave. 
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This solution is advantageous from the perspective of employees, particularly 

those whose salary includes variable elements such as bonuses, commissions and 
overtime. When calculating the salary, the employer must take into account all of 

the pay received by the employee during the last 3 months, and, if there are 
significant fluctuations in the amount of the variable elements of the salary, even 
the total pay received during the last 12 months. In practice this means that 
during the period of release from the obligation to perform work, employees may 

receive pay higher than their base monthly salary. 

 


