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New rules for protection of trade secrets will enter into force in Poland  
on 4 September 2018. The new solutions strengthen the protection  
of trade secrets but also make it necessary to review the methods applied 

within enterprises for protecting confidential information, and to apply 
continual efforts to properly secure such information.  
 
The key changes involve: 
 

 The standard for the measures enabling the protection of confidential 

information 

 Supplementing the list of acts of unfair competition involving trade 

secrets 

 Expansion of the remedies available to businesses 

 Elimination of the time limit on former employees’ duty to maintain the 

confidentiality of trade secrets. 

Protection of trade secrets is not conditioned on fulfillment of formal requirements. 
To obtain protection, the enterprise does not have to make any filings or 
registrations. Nor does it need to incur the costs of such proceedings. 
Theoretically, there are no time limits on the protection of trade secrets.  
The protection lasts as long as the information retains its confidential character. 
This makes such protection attractive to businesses who treat it as an alternative 
to the protection available under the Industrial Property Law.  

For some time, as a result of social and economic changes, there has been a 
noticeable trend in legislation worldwide toward strengthening the protection of 

trade secrets and know-how. In 2016 the United States introduced uniform civil 
protection of trade secrets at the federal level (through the Defend Trade Secrets 

Act), and in June 2016 the European Union adopted the Trade Secrets Directive 
(2016/943). The amendments to Poland’s Unfair Competition Act of 16 April 1993 
(Dz. U. 2018 item 419) which enter into force on 4 September 2018 (Dz. U. 2018 
item 1637) are a consequence of implementation of Directive 2016/943 and also 
consistent with the global trend. 

First, the bar that must be cleared by businesses for information to qualify as a 
trade secret is being raised. Under current law, protection extends to information 

as to which the business has taken “essential measures to maintain its 
confidentiality.” From 4 September 2018, taking essential measures will no longer 
suffice. In taking measures to protect the confidentiality of information, it will be 
necessary to meet the professional standard of due care (Art. 11(2)).  
The measures that will be deemed sufficient to meet this requirement will be 
determined by the standards adopted in the given field (e.g. ISO/IEC 27000 or 
codes of best practice) and the needs of the given enterprise. Thus it is worthwhile 

now to conduct an internal review of the methods applied for securing information 
in the enterprise. 
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Second, merely obtaining trade secrets will be an act of unfair competition 

(Art. 11(3)), alongside use or disclosure (Art. 11(4)–(6)). The liability of persons 

committing an act of unfair competition involving trade secrets will essentially 
depend on whether they can be found to be acting in bad faith. On the other 
hand, obtaining trade secrets through parallel (independent) creation or lawful 
reverse engineering will not be an act of unfair competition (Art. 11(7)). It will not 
be an act of unfair competition to use a trade secret for the purpose of protecting 

a legitimate interest recognized by law, e.g. for revealing misconduct when acting 
for the purpose of protecting the general public interest (Art. 11(8)). 

Third, a business which is the subject of an act of unfair competition will have 
recourse to a broad range of legal remedies, similar to those available under the 
Industrial Property Law. Apart from the remedies currently available, the claimant 
will be entitled to apply for publication of the decision (Art. 18(3)) or payment 
 of lump-sum damages (in the amount of the royalties or fees that would have 
been due, Art. 18(5)). In justified instances it will also be permissible for the court 
to award damages instead of injunctive relief (Art. 18(4)). 

Fourth, unless otherwise provided in the contract with the employee, currently  
a former employee must maintain in confidence information constituting a trade 

secret of the former employer for a period of 3 years, unless the information 
ceased to be a trade secret earlier. Under the new approach, there is no such time 
limit, which means the general rules will apply in this respect, including the rule 
that the information is subject to protection for as long as the information is not 
publicly known or readily accessible. 
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