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Worldwide application of Swiss competition law by a 
landmark decision of the Federal Supreme Court 

After giving oral judgment in the Gaba case on June 28, 2016, the 

Swiss Federal Supreme Court (FSC) published its written reasoning 

on April 21, 2017. The scope of application of Swiss competition law 

has been considerably widened. Certain hardcore restrictions in 

agreements (even if implemented outside Switzerland) are deemed 

significant regardless of any actual effects thereof and can be sanc-

tioned by fines. This includes in particular foreign export prohibitions 

impeding deliveries to Switzerland.  

 

1. Facts 

Gaba International AG, which has been part of the Colgate Palmolive Group 

since 2004, granted a manufacturing and sales licence to Gebro Pharma AG 

in Austria in 1982 with regard to Elmex toothpaste. In the licensing agree-

ment Gaba agreed to refrain from exporting the contractual products from 

Switzerland or other countries to Austria, or selling them in Austria. Gebro, 

in return, agreed to manufacture and sell the contractual products exclusively 

in Austria and not to export them to other countries, either directly or indi-

rectly.  

 

After a complaint by Denner AG at the end of 2005 that since 2003 it had 

sought in vain to purchase and import "Elmex red" from Austria, the Swiss 

Competition Commission (Comco) initiated an investigation. Its findings were 

that the licensing agreement constituted an illegal market allocation agree-

ment under Art. 5(4) CA (Swiss Act on Cartels) and a fine of CHF 4.8 million 

was imposed on Gaba on November 30, 2009. This sanction decision was 

upheld by the Swiss Federal Administrative Court on December 19, 2013. 

Gaba’s appeal against this judgment was rejected by the FSC with a narrow 

majority of three to two judges. 

 

2. The key considerations 

Effects principle Under Art. 2(2), the CA is applicable to all matters having 

an effect in Switzerland, even if initiated outside of the country. What is not 

clear is whether or not the effect must be appreciable. According to the FSC, 

this question must be answered in the negative. The provisions of Swiss sub-

stantive law are directly applicable. It is sufficient if matters occurring outside 

of Switzerland may have an effect within Switzerland. It is neither necessary 

nor permissible to have regard to actual effects in the context of Art. 2(2) 

CA. The "Swiss Competition System" protected by law does not distinguish 

between conduct occurring in Switzerland or abroad.  
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Pursuant to the licensing agreement in question, Gebro in Austria was pro-

hibited from exporting Elmex toothpaste either directly or indirectly into 

"other countries," i.e. also not into Switzerland. Possible competition in re-

gard to "Elmex red" was thereby prevented in the Swiss market. The behav-

iour of Gaba and Gebro could have had effects on the Swiss market, meaning 

that an anti-competitive agreement existed in terms of the CA.  

 

Significance. If an agreement does not eliminate competition then, under Art. 

5(1) CA, it must be assessed whether the competition in the market for cer-

tain goods is significantly restricted. According to the FSC, there are only 

limited requirements for satisfying the significance test. Essentially it is ra-

ther a mere "de minimis" rule. 

 

Both quantitative and qualitative factors can be used to determine signifi-

cance. Yet these are not to be understood as cumulative requirements but 

rather as assessment tools. If the qualitative element is very strong, then a 

quantitative element is no longer necessary. Under Art. 5(3) and (4) CA, 

price-fixing, quantity-limiting and market-allocating agreements are pre-

sumed to eliminate effective competition. The rebuttal of this presumption 

(as in the Gaba case) does not change the classification of such agreements 

as particularly damaging. They are already significant and therefore unlawful 

based on their subject matter, unless they can be justified based on grounds 

of economic efficiency in accordance with Art. 5(2) CA. 

 

Restriction. It is a matter of controversy as to what requirements are neces-

sary to constitute a "restriction of competition" (Art. 5(1) CA). Gaba main-

tained that the clause in question had not even been implemented or applied 

in practice. According to the FSC, the actual existence of a restriction does 

not matter. Rather the possibility of a restriction of (potential) competition is 

sufficient. The mere existence of such price-fixing, quantity-limiting and mar-

ket-allocating agreements and not their actual implementation already cre-

ates an anti-competitive climate that is damaging to the functioning of nor-

mal competition.  

 

Relevant market. Particularly damaging agreements (Art. 5(3) and (4) CA) 

are significant without reference to any market. Only when it is necessary to 

consider significance based on quantitative elements (i.e. if there is no suf-

ficient qualitative significance) is it necessary to define the relevant market. 

The FSC therefore did not define the geographic market (which was the only 

contentious market definition issue). 

 

Export prohibition as absolute territorial protection. Absolute territorial pro-

tection in the sense of Art. 5(4) CA exists if passive sales of distributors from 

outside of an allocated territory into this territory are prohibited. If only ac-

tive sales are contractually prohibited, then this is a relative territorial pro-

tection that does not fall under the aforementioned provision, i.e. does not 

presumably eliminate competition and is permissible in principle. Gebro’s 

general prohibition of exports in the licensing agreement led the FSC to find 

absolute territorial protection for Switzerland.  

 

Sanctions. Particularly damaging price-fixing, quantity-limiting and (as in the 

present case) market-allocating agreements can also be sanctioned if the 

presumption of the elimination of effective competition can be rebutted even 

though the statutory wording in Art. 49a CA explicitly limits the fining com-

petence to Art. 5(3) and (4) CA. Such agreements are unlawful under Art. 

5(1) CA if they significantly restrict competition without being justified. 
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3. Summary and outlook 

The Gaba decision has wide-ranging consequences. Swiss competition law 

can now be applied worldwide to price-fixing, quantity-limiting and market-

allocating agreements because the effects principle as interpreted by the FSC 

has no filtering function. A theoretically possible effect in Switzerland is suf-

ficient. Several years ago, the Secretariat of Comco investigated the U.S. 

distribution agreements between Harley Davidson and its dealers due to the 

general export prohibition contained therein. The preliminary investigation 

was closed in 2013 for lack of sufficient indications of a significant restriction 

of competition. Today, however, Harley-Davidson would have to reckon with 

being sanctioned because actual market effects no longer matter. 

 

Some issues will need to be clarified in the future practice. If price-fixing, 

quantity-limiting and market-allocating agreements in general are to be con-

sidered as particularly damaging, then many contracts and co-operations 

could be assessed as problematic, even though up to now they have been 

considered as unproblematic from a competition law perspective (e.g. re-

search and development agreements, licensing agreements or joint purchas-

ing). Any agreement on prices or price elements could be possibly sanc-

tioned. Whether or not there are de minimis exceptions and under what cir-

cumstances they would apply, is unclear. Moreover, the FSC has provided no 

guidance as to what the de minimis threshold of significance is for agree-

ments under Art. 5(1) CA. 

 

In any case, companies would be well advised to review their existing distri-

bution agreements and other agreements for possible export prohibitions in-

cluding passive sales. This applies in particular to all EEA countries, but also 

for geographic areas beyond, as the Harley Davidson case shows. When 

drafting contracts in the future, the far-reaching application of Swiss compe-

tition law will have to be taken into account, even when there is no direct 

connection to Switzerland. The risk of being directly sanctioned has signifi-

cantly increased after the extremely broad interpretation of the relevant pro-

visions by the FSC in the Gaba case. 
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