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The insurance defence team are hosting a breakfast seminar on  
Thursday 18 april 2013.

Breakfast: 08:00–08:30 
Seminar: 08:30–09:30 (sharp) 

Eversheds, One Earlsfort Centre, Earlsfort Terrace, Dublin 2

Speaker: Stephen J Fitzpatrick, Legal Cost Accountant

stephen J. fitzpatrick, Director of Peter fitzpatrick & company, will present 
on the recent developments and emerging trends in the taxation of legal 
costs in Ireland.

Places are limited for this free event and if you would like to reserve your 
place please contact insurancedefence@eversheds.ie
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Who we are
Our insurance defence team is led by Jim Trueick and aisling Gannon. 
Our team has expertise in handling commercial, healthcare, professional 
indemnity, general and product liability, aDr, employer liability, 
construction, environmental liability and D&O liability claims.

The team regularly produces and circulates client e-zines and alerts. 
we also host breakfast briefings on current topical matters which are 
of relevance to our own insurance clients and the greater insurance 
community. Please contact insurancedefence@eversheds.ie if you wish 
to receive updates.

www.eversheds.ie

Insurance defence update
An Eversheds breakfast briefing  
on the latest legal developments
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Legal advice privilege 
The anticipated ruling of the UK Supreme Court removes 
uncertainty on claims of legal advice privilege

R (On the application of Prudential plc  
and another -v- Special Commissioner of 
Income Tax and another [2013] UKSC 1

In both Ireland and the uK legal advice privilege 
applies to all communication between a client  
and its lawyers acting in a commercial capacity,  
in connection with the provision of legal advice.  
The uK court ruled that legal advice privilege does 
not apply to advice given by someone other than  
a member of the legal profession. 

In the case, the insurance company Prudential sought to maintain privilege over 
legal advice given to them by the accountancy firm Pricewaterhousecoopers in 
connection to certain tax scheme transactions. 

The court ruled that the privilege could not be extended to cover 
communications in connection with advice given by professionals other than 
lawyers, even where that advice is legal advice which that professional is 
qualified to give. It was said that any such extension of the privilege would  
lead to a well understood principle becoming uncertain. 

The dissenting members of the court noted that the uK approach has been 
to apply a functional approach to legal advice privilege and accordingly the 
applicability of the privilege must depend on the character of advice the client 
is seeking and the circumstances in which it is given and not on the adviser’s 
status, provided that the advice is given in a legal context.

The decision of the uK supreme court is not binding on the Irish courts, 
but it will be persuasive authority. This limitation must be borne in mind by 
organisations in circumstances where documents are prepared over which the 
organisation may need to assert privilege over. 

Unreliable evidence
The requirement on a plaintiff to meet the 
requisite standard of proof and discharge the 
burden of proof to succeed in their cause  
of action

O’Connor -v- Laffan [2012] IEHC 555 HC

In a recent case involving an alleged road traffic 
accident the Plaintiff’s claim was struck out in its 
entirety due to the unreliability of the plaintiff’s own 
evidence. O’Neill J held that the onus of proof had 
not been discharged by the Plaintiff on the balance of 
probabilities and this highlights a departure from the 
judiciary’s general reluctance to strike out a plaintiff’s 
case in its entirety. 

The Plaintiff failed to meet these legal requirements as he 
had previously provided a manifestly different account of 
how events transpired to members of an Garda siochana 
than that which was provided to the court. The court found 
that a number of aspects of the plaintiff’s evidence were both 
improbable and unconvincing. These aspects included the 
plaintiff’s evidence as to how the impact had occurred, the 
injuries allegedly suffered and the affect of those injuries in 
circumstances where the plaintiff failed to disclose relevant  
pre-existing difficulties to his treating orthopaedic specialist. 

This case highlights the importance of placing a plaintiff on full 
proof of their case where credibility is an issue. 
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Discovery update
To what extent can an Irish Court 
require discovery of documents 
which are held by a connected 
company which is not party to  
Irish proceedings and is not 
ordinarily amenable to Orders  
of the Irish Courts?

The recent decision of the supreme court1 
clarifies the existing rule on discovery in 
relation to multijurisdictional disputes and will be a welcome relief to those 
involved in complex litigation with extensive discovery.

sI93 of 2009 amended the court rules to read: “any party may apply to the 
court by way of Notice of Motion for an Order directing any other party to any 
cause or matter to make discovery on oath of the documents which are or have 
been in his possession, power or procurement relating to any matter in question 
therein…”.

The question at issue under appeal was whether the addition of the word 
“procurement” was intended to extend the scope of discovery documents in 
respect of which the relevant party neither had possession nor a legal right to 
possession. lying at the heart of the appeal was the availability for discovery in the 
litigation process of documentation held not by a party to the relevant litigation 
but by other companies within a company structure. 

The supreme court observed there could always be a risk parties would seek to 
hide behind separate corporate identities of the parties within a group for the 
purposes of attempting to gain inappropriate tactical advantage in the context 
of litigation. however the court opined that the rules committee by including 
the word ‘procurement’ was merely an attempt to bring the phraseology into 
conformity with existing usage and as the principle of delegated discovery 
remains in conjunction with potential third party discovery applications, to extend 
the discovery obligation in the manner suggested by Thema was unnecessary.

Emerging trends in legal costs
A review of the developing trends which are emerging in the area of 
legal costs, following the appointment of Master Declan O’Neill as 
Taxing Master

since Declan O’Neill was appointed as the Taxing Master in December 2011, we 
have been watching with interest, to see what kind of trend would emerge in 
respect of legal costs. while it is still early days in terms of identifying trends in the 
Taxing Master’s approach, it appears that Master O’Neill is adopting a hard line 
when it comes to legal costs with a rigid review of solicitors and counsels fees. 

In a talk given at the law society last June, Master O’Neill stressed that in order to 
recover legal costs a solicitor must be in a position to evidence the work, which is 
being claimed. 

In a decision of Master O’Neill involving a personal injuries case (medical 
negligence and nervous shock) from april last year, he reduced the professional 
fee sought by the Plaintiff from €70,000 to €26,500. Master O’Neill took account 
of the work which was actually done on the file by the solicitor and he relied on 
the solicitor’s paper file in this regard. 

In another decision of Master O’Neill involving a medical negligence claim 
from last summer he focused on counsel’s fees. In his decision he noted that 
the traditional rule whereby a Junior counsel could recover 2/3rds of the senior 
counsel brief fee is long gone. he looked at the level of work which was carried 
out by senior and Junior counsel in the case. he took account of the relevant 
timelines, ie when they received documents and when they provided their advice 
in respect of same. having considered all the relevant factors Master O’Neill 
reduced senior counsel’s fees from €35,000 to €15,000 and Junior counsel from 
€23,333.33 to €10,000. 

while on the one hand Master O’Neill has described as a “myth” the theory that 
he is systematically reducing bills of cost that come before him. On the other hand 
he has stated unequivocally that costs are being reduced: “I won’t sugar coat it. 
costs have been reduced. They are being reduced”.2

1Thema International Fund v HSBC Institutional Trust Services (Ireland) Limited and Others [2013] I.E.S.C. 5 2Declan O’Neill, Law Society 26 June 2012, reported in Law Society Gazette, July 2012 Edition. 
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Legislation update

Civil Liability (Amendment) Bill 2012

The civil liability amendment Bill which proposes to introduce periodic 
payment orders has now been approved by Government. This will give 
the courts new powers to make periodic payment orders for the benefit of 
individuals catastrophically injured as a result of the negligence of others.

Medical Practitioners (Amendment) Bill 2012

The Medical Practioners (amendment) Bill 2012 has been introduced to 
amend the Medical Practioners act 2007 and provides for mandatory 
professional indemnity cover for certain medical practitioners. If enacted it 
will be an offence for a person to practise medicine whilst either, not being in 
compliance with the Medical council’s rules, not having in place professional 
indemnity cover, or falsely representing that he or she has the correct level of 
cover in place. 

Courts Bill 2013

The government has recently published the courts Bill 2013 which proposes 
to extend the monetary jurisdiction of both the circuit and District courts 
in civil proceedings. If enacted, the Bill will increase the monetary limit of 

the circuit court from €38,092 to €75,000 
while raising the limit in the District court from 
€6,384 to €15,000. however, in personal injury 

actions the amount that can be awarded 
by the circuit court will be capped  
at €60,000. 
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Disclaimer
This information is for guidance purposes only. It does not constitute legal or professional advice. Professional 
or legal advice should be obtained before taking or refraining from any action as a result of the contents of this 
publication. No liability is accepted by eversheds for any action taken in reliance on the information contained 
herein. any and all information is subject to change. eversheds is not responsible for the contents of any other 
website or third party material which can be accessed through this website. 

eversheds is an Irish partnership and a member firm of the eversheds International network of firms affiliated 
with eversheds International limited, an english company limited by guarantee. Member firms of eversheds 
International are independent firms and members of eversheds International limited, but have no authority 
to obligate or bind eversheds International limited or one another vis-à-vis third parties. Neither eversheds 
International limited nor any of its member firms have any liability for each other’s acts or omissions.
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