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Who we are
Our insurance defence team is led by Jim Trueick and 
Aisling Gannon. Our team manages and defends 
professional indemnity, public, general and product 
liability, employer’s liability and D&O claims.

We advise leading Irish and international insurers 
and reinsurers, providing a complete ‘claims’ service 
that is pragmatic, commercial and effective.

The team regularly produces and circulates client 
e-zines and alerts. We host breakfast briefings on 
topical matters of relevance to our insurance clients. 
Please contact insurancedefence@eversheds.ie if 
you wish to receive updates.

SAVE THE DATE – Thursday 23 January 2014

The insurance defence team is hosting a breakfast seminar on 
Thursday 23 January 2014.

Breakfast: 08:00–08:30 
Seminar: 08:30–09:30 (sharp) 

Eversheds, One Earlsfort Centre, Earlsfort Terrace, Dublin 2

Chair:  Aisling Gannon, Partner on Insurance Defence 
Team in Eversheds

Speaker:  Joanne Hyde, Head of Employment Department  
in Eversheds 

Joanne Hyde will present on recent court decisions and 
legal issues relating to bullying, harassment and stress in the 
workplace claims.

Places are limited for this complimentary event. If you would 
like to reserve your place please contact insurancedefence@
eversheds.ie 

Insurance defence update
A breakfast briefing focusing  
on bullying, harassment and  
stress in the workplace claims
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Two recent cases demonstrate the 
importance of serving third party orders 
within a reasonable time 

Buchanan v B.H.K Credit Union & Others (2013) 
IEHC 439 involved an application to set aside a 
third party order in circumstances where the third 
party argued that the third party notice was: (a) 
not served within 28 days as set out in the Rules of 
the Superior Courts; and (b) not served “as soon 
as reasonably possible” as per the Civil Liability Act 
1961. The judge held that there had been two key 
instances of delay: (i) a 6 month delay wherein the 
Defendant had been awaiting a reply to the serving 
of the statement of claim; and (ii) a 14 month 
delay during which a Co-Defendant had not made 
available its Defence to the Defendant in question. 
Mr Justice Gerard Hogan held that while the delay 
was unfortunate, the mitigating factors excused 
and justified the delay and therefore the court could 
not conclude that the order had not been served 
“as soon as reasonably possible”. Further, the Court 
ruled that the delay was not inherently prejudicial to 
the third party. The application to set aside the third 
party order was therefore refused. 

In O’Halloran v Ken Fetherston & Others (2012) IEHC 
349, there had been a 14 month delay between 
delivery of Defence and the service of the third party 
notice. It was argued that this did not constitute 
“as soon as reasonably possible”. Mr Justice Colm 
Mac Eochaidh held that while a 14 month delay 
falls within the ‘danger zone’, it was held that no 
real prejudice was suffered by the third party and 
Mr Justice Colm Mac Eochaidh therefore refused the 
application to set aside the order.

While neither application was successful, the cases 
highlight the importance of timely service of third 
party notices. 

Delay in serving third party notices 
Sooner is still better
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Murray v Sheridan, Ireland 
and the AG (2013) IEHC 303
Taking the pragmatic approach

Court dismisses defamation action prior to  
a full hearing on the basis that it is bound 
to fail.

In this recent High Court decision, an application 
was brought by the Defendants’ to dismiss the 
Plaintiff’s claim on the grounds that the claim itself 
was frivolous and vexatious and that maintaining the 
claim constituted an abuse of the court. The basis of 
the Defendants’ application was, inter alia, that the 
Plaintiff’s claim was bound to fail because parts of it 
repeated claims that had already been disposed of 
and parts of it were statute barred. In considering 
the application, Ms Justice Iseult O’Malley noted that 
the argument that the claim should be dismissed 
because it had already been disposed of was not 
well founded. However in relation to the Statute of 
Limitations it was noted that it is well established law 
that a limitation period operates as a defence, rather 
than extinguishing a cause of action. Ms Justice 
Iseult O’Malley considered whether a defence should 
be filed before an application of this sort is brought. 
However, the Court ultimately found that in these 
circumstances, due to the fact that there was no 
doubt that the Defendants’ would succeed on the 
Statute of Limitations defence, that the Plaintiff had 
no chance of success and that his claim should be 
dismissed on the basis that it was bound to fail. This 
judgment highlights the Court’s willingness to adopt 
a pragmatic approach to the merits of a claim rather 
than ‘strictly’ following court procedures and rules. 
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Brownrigg v Leacy t/a Phoenix  
Estates and Ben Kavanagh  
Auctioneers limited (2013)  
IEHC 434
Getting the price right

A notable recent court decision in a 
professional indemnity action taken  
against architects. 

The case concerned a claim for damages in respect 
of land valuations carried out by the Defendants. 
The Plaintiff wanted to purchase a large agricultural 
holding in County Wexford in an area known locally 
as ‘Coolbawn’. To do so he sought to sell his land 
in Clonhaston, Enniscorthy, County Wexford. To 
better consider the purchase of the Coolbawn 
lands the Plaintiff sought valuations from the 
Defendants in respect of the Clonhaston lands. 
The First Named Defendant estimated the value of 
Clonhaston at being between c€10m and c€11m. 
The Plaintiff obtained a second valuation from the 
Second Named Defendant who valued the land 
at circa €6.9m. To acquire the Coolbawn lands, 
the Plaintiff received a bank loan of circa €7.7m 
financed pending the sale of the Clonhaston lands. 
The Plaintiff purchased two lots of the Coolbawn 
lands for circa €5.9m at auction prior to selling his 
Clonhaston lands.

The Plaintiff received one offer of c€1m for 65% of 
the lands at Clonhaston which was far less than the 
defendants’ valuations and, therefore, could not  
raise the money to purchase the Coolbawn lands.  
His deposit was forfeited and the Coolbawn lands 
were re-sold. 

In the first instance Mr Justice John Hedigan 
considered whether the Plaintiff was responsible 
for his own misfortune. Separately he considered 
the appropriate measure of damages. He held that 
the Defendants were aware that the Plaintiff would 
rely on the valuations in equal measure. The Court 
accepted that the Plaintiff was an experienced and 
knowledgeable farmer who was well aware that 
there was a risk involved in buying land before 
he sold land he owned. The Court noted that the 
Plaintiff appeared to have been a buyer and seller 
at the wrong time as the market turned against him 
“and he suffered the fate of many before”. 

Accordingly, the High Court concluded that the 
two valuations were only partly responsible for the 
unfortunate consequences of that decision and 
attributed the Plaintiff 50% responsible for the 
resultant losses and each of the Defendants 25% 
responsible for the balance of the losses. It is of note 
that he held that the losses were solely the value of 
the deposit lost.

4
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Caught on camera 
Why video matters
Two recent cases demonstrate the importance of 
maintaining and seeking video evidence during 
investigations in personal injuries actions. 

Ciara O’Connell v Breanagh Catering 
Limited trading as Copper Face Jacks 
(2013) IEHC 426

The Plaintiff suffered injury to her arm at a Dublin 
nightclub following a ‘slip and fall’ while dancing 
with her friend. The Plaintiff alleged that the 
Defendant was negligent in allowing the dance floor 
to be wet and slippery. The engineering inspection 
carried out provided that there two types of floor 
surface at the nightclub; pine flooring (found not to 
be slippery when wet) and hardwood board inserts 
(found to be slippery when wet). The video evidence 
produced in Court showed that the Plaintiff’s friend 
had slipped on the pine flooring, which was not 
slippery when wet. On that basis, Mr Justice Sean 
Ryan ruled that the cause of the fall was not a 
slippery floor and therefore the Defendant could 
not have been negligent. The case was therefore 
dismissed.

DPP v Mr Raymond Smith 

This case initially involved a road traffic accident in 
2009, in which the Plaintiff was ‘rear ended’. The 
Plaintiff alleged that he suffered back pain and was 
awarded €7,500 in the Circuit Court. The Defendant 
appealed the case to the High Court. During the 
hearing of the appeal, the Defendant produced 
DVD video footage of the Plaintiff partaking in “cage 
fighting” on various occasions between the date of 
the incident and the date of the hearing. Mr Justice 
Nicholas Kearns found in favour of the Defendant 
and ordered that the details of the case be handed 
over to the DPP. 

We understand that the Plaintiff is now the first 
person to be prosecuted under the Civil Liability and 
Courts Act 2004 for providing false and misleading 
evidence. The maximum penalty is up to ten years 
in prison and/or a fine of up to €100,000. Ms 
Justice Mary Ellen Ring in the Circuit Criminal Court 
recently remanded Mr Smith on continuing bail until 
December 2013. 



Insurance defence update –  Winter 2013

6

Recent news
The latest insurance defence developments

Injuries Board publishes analysis for first 
six months of 2013

The Injuries Board has just released its six month 
analysis covering the period from January to June 
of this year. The new figures indicate that there 
has been a 10% increase in the number of claims 
being made while the total compensation awarded 
to personal injury claimants increased by 8.3% to 
€118 million. Road traffic accidents continued to 
account for the majority of personal injury claims 
representing 75.5% of awards. 

The Courts Bill – potential impact on 
insurance premiums 

The Courts Bill 2013 proposes to increase the 
monetary jurisdiction of the District Court 
and Circuit Court with the aim of improving 
management of civil proceedings in terms of time 
and legal costs. The Department of Justice and 
Equality hopes that the Bill will be commenced in 
December 2013. 

Insurance Ireland and Dorothea Dowling 
(Chairperson of the Injuries Board) contend that 
increasing the monetary limits without improving 
infrastructure may result in an increase in litigation, 
awards, costs and may reduce the number of 
cases dealt with by the Injuries Board. Insurance 
Ireland has stated that the Bill should only be 
introduced following the introduction of the new 
legal costs regime as provided under the Legal 
Services Regulation Bill. The Irish Brokers Association 
previously outlined that the Bill may result in an 
increase of up to 30% in insurance premiums. 

Recent High Court sittings

Recent High Court sittings during the summer recess 
certainly appear to have had the desired result 
of progressing sittings during September rather 
than awaiting the return of the overall Court list in 
October.

Recent Court appointments

Ms Justice Mary Laffoy and Ms Justice Elizabeth 
Dunne have been appointed to the Supreme Court.

Following the retirements of Mr Justice Daniel 
O’Keefe and Mr Justice Roderick Murphy, Mr Justice 
David Keane and Mr Justice Anthony Barr have been 
appointed to the High Court. 
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Disclaimer
This information is for guidance purposes only. It does 
not constitute legal or professional advice. Professional 
or legal advice should be obtained before taking or 
refraining from any action as a result of the contents of 
this publication. No liability is accepted by Eversheds 
for any action taken in reliance on the information 
contained herein. Any and all information is subject to 
change. Eversheds is not responsible for the contents of 
any other website or third party material which can be 
accessed through this website. 

Eversheds is an Irish partnership and a member 
firm of the Eversheds International network of firms 
affiliated with Eversheds International Limited, an 
English company limited by guarantee. Member firms 
of Eversheds International are independent firms and 
members of Eversheds International Limited, but have 
no authority to obligate or bind Eversheds International 
Limited or one another vis-à-vis third parties. Neither 
Eversheds International Limited nor any of its member 
firms have any liability for each other’s acts or omissions.
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