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To DEI or not to DEI? 

Diversity, Equity  
and Inclusion

At a time when politics and the economy are in the 
spotlight, and some DB funds may be facing existential 
liquidity challenges, talking about diversity, equity and 
inclusion (“DEI”) may seem like a “nice to have” rather than 
a key issue for trustees. 

But we would counter that suggestion. There are at least 
three solid reasons why trustees should treat DEI as an 
essential part of their plan, and should be addressing it  
right now. 

First, good DEI is arguably central to the discharge of 
trustees’ fiduciary duties. There is a growing body of 
research – by McKinsey1 and Forbes2 among others – 
which demonstrates that commercial organisations with 
strong DEI credentials make better decisions, make them 
more quickly, and generate superior returns as a result. You 
can read the research for yourself, but one headline from 
research quoted in the Forbes paper that “Inclusive teams 
make better business decisions 87% of the time” is 
particularly striking. 

Of course, the validity of this research depends, in part at 
least, on what you’re measuring and how. But while there 
may be scope for argument at the margins, it’s hard to 
dispute the broad direction of travel in the results. You 
might also argue that the research isn’t directly applicable 
to trustee boards which aren’t commercial organisations 
like those which were surveyed in the research. But a 
trustee board is still a critical decision making team, 
responsible in the DC sector for things like constructing the 
default fund, deciding on a range of suitable self-select 
funds, ensuring value for members, complying with law 
and regulation and reaching discretionary decisions on a 

1  Why Diversity Matters (2015), Delivering through diversity (2018), Diversity Wins: How inclusion matters (2020)
2 E.g. Diversity in the workplace is now more important than ever (2020)
3 See: Diversity, equity and inclusion | FCA
4 Available at www.fsb.org.uk.
5 Promoting high standards of diversity and inclusion among our regulated community | The Pensions Regulator

range of issues. There is no reason to suggest that the 
conclusions reached in the commercial sector research by 
McKinsey and Forbes won’t equally apply to trustee boards. 
If that’s right, then having strong DEI credentials goes to 
the heart of how trustees discharge their fiduciary duties.  
In other words, it’s central, not an optional “nice to have”. 

The second reason for trustees to engage with DEI is that 
the regulators are already requiring this. Whether you give 
house room to the research or not, the FCA3, Financial 
Reporting Council (“FRC”) and the Pensions Regulator 
(“TPR”) have all recently emphasised the importance of 
strong DEI credentials. Any trustee board which has been 
through a submission to the FRC’s Stewardship Code4 will 
know that DEI is an inherent part of it: the introduction tells 
signatories to consider diversity (among other issues) when 
applying the twelve Principles underpinning the Code, and 
Principle 2 calls diversity out specifically. The same goes for 
the FRC’s Corporate Governance Code. 

TPR is also prioritising DEI as an issue for trustees. It 
recently issued its action plan on DEI5, and we’ve certainly 
seen at least one example of TPR, in its one to one 
supervision of a scheme, asking very direct and specific 
questions about how the scheme was embracing DEI in its 
operations, and in particular how DEI played a part in the 
make-up of the trustee board. That happened to be a DB 
scheme but DEI is a scheme-agnostic issue – so there is no 
reason why the same questions won’t be asked of a DC 
scheme in one to one supervision, or of a DC master trust 
through the authorisation and supervision process. The 
indications are also that TPR’s Single Code – likely to be 
issued shortly – will include a module on DEI. So trustees 
had better be ready. 
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The third reason for tackling DEI now is that it links very 
directly to trustees’ ESG and responsible business agendas. 
There has been plenty of focus on the E: master trust and 
larger DC own trust boards will already have been wrestling  
with reporting against the Taskforce on Climate-Related 
Financial Disclosures regime under the 2021 climate 
regulations6. The S is gaining momentum – the DWP issued 
a response to its call for evidence earlier this year, which 
suggests that it is going to expect more focus on social 
factors going forward7. DEI fits perfectly into the S and the 
G elements: it is a social factor like many other factors 
which go to how business is conducted in the broadest 
sense and, bearing in mind the growing body of research 
mentioned above, clearly a governance factor for 
important decision making bodies like trustee boards.

6 Occupational Pension Schemes (Climate Change Governance and Reporting) Regulations SI 2021/839, as amended.
7 Consideration of social risks and opportunities by occupational pension schemes - GOV.UK (www.gov.uk)
8 https://listen.eversheds-sutherland.com/barkers-dozen-diversity-equity-and-1

In conclusion, DEI isn’t an optional nice to have for trustee 
boards – it’s fundamental to the discharge of their legal 
and fiduciary obligations. Trustees should be prepared for 
searching questions on DEI from their regulators: TPR for 
example is clearly concerned that trustees aren’t taking it 
seriously enough and is unlikely to take no for an answer. 
David Fairs in his December 2021 blog put it succinctly: 
“Trustee boards that are not diverse risk knowledge gaps, 
entrenched ideas, biased thinking and poor decision 
making which puts savers at a disadvantage”. And if you 
want to hear David add more colour to TPR’s approach on 
DEI, our recent “Barker’s Dozen” (and a bit) podcast is 
definitely worth a listen8. 

Remember you heard it here first …

Diversity, Equity  
and Inclusion (continued)
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Investment  
Update

The DWP has published a Consultation: Broadening the 
investment opportunities of DC pension schemes setting 
out draft regulations and statutory guidance which require 
schemes to state their policy on illiquid investment within 
their Statement of Investment Principles (“SIP”) and for DC 
schemes to disclose their asset allocations in their annual 
Chair’s Statement.

The draft regulations will also allow trustees to remove 
performance-based fees from their charge cap 
calculations where they feel it is in their members’ best 
interests.

The DWP proposes that the new requirements will apply on 
the first occasion when trustees update their default SIP 
after 1 October 2023, with a requirement that the policy on 
illiquid assets must be included in all default SIPs from 1 
October 2024.

1. Disclosure of policy on illiquid investments
The DWP believes disclosure of schemes’ policies on 
illiquid investments will improve the availability of 
investment information to members and employers and 
provide them with the certainty that schemes are providing 
members with the best possible value. 

We do not believe this policy will achieve the stated aim 
and in our initial consultation response, we expressed our 
concern at the additional governance burden these 
disclosures will bring DC schemes. Already schemes are 
overburdened with a whirlwind of compliance obligations 
– SIPs, implementation statements, Taskforce on Climate-
Related Financial Disclosures (“TCFD”) reports (for those in 
scope) and Chair’s statements. Whilst we consider TCFD 
reporting to be a positive step in embedding management 
of climate risk and improving overall governance of 
schemes, we would question the overall benefit of other 
public disclosures, when factoring in the time and 
resources required to be fully compliant with legal 
requirements and new statutory guidance. 

As part of their default SIP requirements, the draft 
regulations require trustees to disclose their policy on 
investment in illiquid assets. To accompany the disclosure 
of illiquid investments, the DWP has proposed the 
following definition of “illiquid assets”: “assets which cannot 
easily or quickly be sold or exchanged for cash and, where 

assets are invested in a collective investment scheme, 
includes any such assets held by the collective investment 
scheme”. This definition would require trustees to “look-
through” multi-asset investments to underlying 
investments so that all illiquid exposures are clearly 
covered in disclosures and all schemes calculate their asset 
allocations at asset-level rather than fund-level.

By requiring schemes to disclose at asset level, it will 
further increase the governance and compliance cost and 
schemes will need to start planning with their asset 
managers about how best to gather the information. 

2. Disclosure of asset allocation
The DWP has also decided to push forward with its 
proposals to require trustees of DC schemes to report in 
the Chair’s statement the percentage of scheme assets 
allocated to different asset classes within their default 
arrangements.

The DWP has decided to remove the £100m threshold to 
ensure all schemes, regardless of size, would be captured 
by the proposed requirements. 

The DWP has set out a recommended approach for how 
schemes could present their asset allocation in the draft 
statutory guidance, in the interests of providing a 
consistent and standardised approach. However, this is not 
proposed to be a requirement. Schemes will ultimately be 
able to decide themselves how they would like to best 
present this data to members.

As a technical point, we are conscious that the new 
disclosure requirements track the existing definition of 
"default arrangement". This means that, technically, 
trustees will need to calculate their asset allocations for all 
default arrangements, including those created accidentally 
(e.g. through gating of property funds where the new 
default may be a cash fund). This form of disclosure does 
not appear productive and we are continuing to engage 
with the DWP on this point. 

For a reminder of the issues in relation to  accidental 
default arrangements, please see our Mallowstreet blog.

Developments in relation to illiquid investment
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3. Performance fees
To facilitate investment in private markets (e.g. 
infrastructure, private equity and venture capital), the DWP 
has proposed that trustees will be able to exclude 
performance fees from the charge cap from 6 April 2023.

This follows several years of stakeholder engagement, 
industry feedback and consultation in relation to private 
market investment for DC schemes. For further 
background, see our autumn 2021 edition of DC Practical 
Notes.

The DWP will introduce a new definition of “specified 
performance-based fee”, which relates to a fee paid when 
returns from investments exceed a specific benchmark 
(known as a hurdle rate) or a specific amount (known as a 
high-water mark), which may be variable or fixed and must 
be agreed with trustees prior to investing. 

Trustees must agree with the fund manager ways of 
mitigating the risk that fees increase due to short-term 
fluctuations in performance or valuations.

The performance fee will join a list of out of scope charges, 
including transaction costs, costs of winding up the 
pension scheme and costs solely attributed to holding 
physical assets, such as land or buildings. Trustees will need 
to calculate and disclose any performance-based fee 
charges that members incur in the Chair’s statement and 
include performance-based fees in their value for 
members’ assessment. 

Investment  
Update (continued)

In our winter 2021/2022 edition of DC Practical Notes,  
we reported that the Taskforce on Pension Scheme Voting 
Implementation (“TPSVI”) had published a report setting 
out how trustees could improve their voting and 
engagement activity. 

A year on from that report, the FCA has considered the 
barriers to effective asset owner voting implementation 
which were highlighted by the TPSVI and it has written to 
the pensions minister on how the FCA has considered the 
TPSVI’s concerns and progressed work in three areas:

 – Expressions of wish: the FCA clarified that there is no 
regulatory barrier to pension scheme trustees’ issuing 
an expression of wish to their asset managers, and no 
breach of fund rules where a fund manager takes the 
expression of wish into account when voting.

 – Asset managers’ voting policies: the FCA intends to 
undertake a review of asset manager voting policies 
and their disclosure and will consider whether more 
analysis or intervention is required based on the 
findings of that review. 

 – Asset manager vote reporting: the FCA intends to 
convene a Vote Reporting Group (representative of key 
stakeholder groups with an independent chair) tasked 
with defining a more comprehensive vote disclosure 
regime. TPR, FRC and DWP will be invited to 
participate as observers. It is expected that a working 
group will be initiated with a view to having draft 
proposals for a comprehensive set of disclosures 
covering voting activity by mid-2023.

Voting and engagement

6

DC Practical Notes
Practical notes and market insights for DC schemes

https://www.eversheds-sutherland.com/documents/services/Pensions/dc-practical-oct21.pdf
https://www.eversheds-sutherland.com/documents/services/Pensions/dc-practical-oct21.pdf
https://www.eversheds-sutherland.com/documents/services/Pensions/dc-practical-notes-jan22.pdf
https://www.fca.org.uk/publication/correspondence/letter-to-dwp-tpsvi-actions.pdf


On 1 October 2022, a raft of new legislation and statutory 
guidance for trustees of DC occupational pension schemes 
came into effect. Here is a reminder: 

1. Portfolio alignment metric
From 1 October 2022, DC master trusts and large 
occupational pension schemes (with assets in excess of 
£1billion) must calculate and report a new “portfolio 
alignment” metric as part of their climate-change reporting 
(in addition to the existing metrics). Trustees have the 
flexibility to select the type of portfolio alignment metric 
which best reflects their scheme-specific circumstances. 
Please see our recent Speedbrief for further detail.

2. Statutory guidance on implementation statements
From 1 October 2022, the DWP’s new statutory guidance 
on implementation statements (‘ISs’) came into effect – it 
applies to ISs for any scheme year ending on or after 1 
October 2022. Trustees should take action now so that 
they are ready to report in line with the statutory guidance. 
The DWP expects trustees to set their own voting policy or 
monitor their investment managers’ policies and report in 
their ISs whether voting activity reflects their voting and 
stewardship priorities. In other words, there should be a 
clear governance link between trustees’ stewardship 
priorities and their exercise of significant votes. Please see 
our recent Speedbrief and our Summer edition of DC 
Practical Notes for further detail. 

Investment  
Update (continued)

1 October 2022 - what came into effect? 

3. Simpler annual benefit statements
From 1 October 2022, trustees of DC schemes used for 
auto enrolment purposes must produce simpler annual 
benefit statements which are no longer than 2 pages. 
Trustees need to follow statutory guidance which 
accompanies the new law and ensure the statements are 
clear, concise and jargon free. Please see our Summer 
edition of DC Practical Notes for more detail.

4. Sun-setting of CMA Order for occupational  
pension schemes
From 1 October 2022, pensions legislation (sun-setting 
regulations) replaced the CMA Order requirements for 
occupational pension schemes. There is now an express 
requirement for trustees to review investment consultants’ 
performance against their objectives on an annual basis 
and to review the objectives themselves at least every three 
years or after any “significant change in investment policy” 
(mirroring the requirement for SIPs). Please see our 
Speedbrief for more detail. 

On 25 October, the FCA published its consultation paper 
on Sustainability Disclosure Requirements ("SDR") and 
investment labels. It contains a lot of detail, which is going 
to be significant for the asset management industry in the 
UK and builds on the core elements outlined in its 
discussion paper. It sets out its proposals to tackle 
greenwashing, including three new categories of labels to 

be used for sustainable investment products (sustainable 
focus, sustainable improvers and sustainable impact).

The Consultation closes on 25 January 2023, following 
which the FCA expects to publish the final rules by 30 June 
2023. Please see our Speedbrief for further details.

FCA Consultation Paper on Sustainable Disclosure 
Requirements and investment labels
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Decumulation 
developments and 
financial advice
In our summer edition of DC Practical Notes, we 
considered how important it was for DC savers to be better 
informed about their retirement options and better 
supported in making financial decisions at retirement. 

There is a significant disconnect between the “hands off” 
approach which most DC savers take in the accumulation 
phase (particularly if they are invested in default funds) and 
the “hands on” decision making the pensions industry is 
asking them to undertake when they come to retire. The 
industry expects people who are not finance experts or 
pension specialists to decide for themselves how long they 
will live, what their income needs will be at different stages 
of their retirement and how their as yet unspent savings 
should continue to be invested. 

More can (and should) be done by the pensions industry to 
improve the transition to decumulation products and 
enable DC savers to make the best choices at retirement - 
individual needs change over time and the industry’s 
offering needs to adapt to reflect these changing priorities. 

The DWP’s call for evidence looked at the support available 
and the decumulation products on the market. At the 
moment, most savers have a decision to make between 
drawdown and an annuity – and the first step in making 
that decision may well be understanding what those words 
actually mean.

For single employer schemes, it is currently unattractive 
from a cost and governance perspective to offer 
drawdown services. So, if a member makes a decision that 
drawdown is appropriate, the chances are that they will 
need to transfer their DC pot to another arrangement in 
order to access drawdown. We are seeing an increase in 
the number of master trusts that offer ‘at retirement’ 
sections where deferred members can transfer their 
benefits to access a range of decumulation options.

Whilst transferring may increase the range of options 
available to a DC saver there are some potential negatives 
to consider. Any transfer could result in the DC saver 
incurring transition costs. Where the drawdown product 
has no association with their pension savings vehicle then 
there is likely to be a misalignment of investment strategy 
pre and post retirement. The requirement to transfer may 
also increase the likelihood of a saver being approached by 
a pension scammer.

Employers and trustees need to make careful decisions as 
to what options to communicate to savers/members and 
to what extent to signpost them towards options which are 
available outside the scheme in which the member has 
built up their pension. Employees who have been auto-
enrolled into work place pension schemes may (quite 
understandably) have an expectation that the scheme 
which they were encouraged to save into will also take care 
of them when it comes to providing their retirement 
income. The fact that it may not is something which 
requires careful communication in very plain English. 

DC savers need to start thinking early about how much 
money they need in retirement and how long they think 
they will be retired for (by the time they reach the “stronger 
nudge” it may be too late). Decumulation decisions need to 
start well before the actual point of retirement. Trustees 
should adopt communications and member engagement 
strategies to ensure that members are informed about the 
impact their lifestyles will have on their retirement 
outcomes and understand the options available to them. 
We have seen some reluctance to do this because of the 
concern about straying into regulated activity. However, 
we would argue offering savers access to financial advice 
through a retained panel of IFAs is, when operated 
properly, less risky than simply leaving members to fend for 
themselves. 
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The Pensions Policy Institute recently issued a report on 
guaranteed incomes in retirement and highlights how 
various retirement strategies can help different individuals. 
Drawdown may be attractive for individuals when they first 
reach retirement however, their needs may change over 
the course of their retirement where an annuity or 
guaranteed income may be more attractive. The market for 
drawdown early in retirement but with a secured annuity 
later in retirement is something which will develop over 
time. LCP in its recently published paper “the “Flex First, Fix 
Later” pension” builds on their previous research and 
evaluates the merits of using a retirement pot in 
decumulation to go into drawdown compared with buying 
an annuity. 

Given auto enrolment only came into force in 2012, the UK 
is still in its infancy (compared for example to the US or 
Australia) when it comes to the majority of people making 
their own decisions about workplace pensions. All the 
statistics and commentaries indicate that the current 
take-up on accessing financial advice when retiring with 
DC provision is low. Whilst there is industry recognition that 
this needs to be addressed (for example, the Government’s 
midlife MOT), more needs to be done to help members 
avoid bad decisions and scams. Collective DC may play a 
role in the future. (The legislation is now in place to allow 
single or connected employers to establish occupational 
CDC schemes from later this year). However, this is very 
much in the early stages and for the time-being members 
are inevitably looking to their employers and the trustees of 
their DC schemes to point them in the right direction. 
There is still a lot of work to do to meet this challenge. 

Decumulation 
developments and 
financial advice (continued)
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Our short summary 

 – The FCA’s new Consumer Duty doesn’t apply to 
trustees of occupational pension schemes. 

 – However, the Consumer Duty is likely to apply to 
trustees’ FCA-authorised service providers.

 – This means trustees may need to consider the 
Consumer Duty in relation to: 

a) contractual and commercial terms with regulated 
service providers caught by the Consumer Duty.

b) due diligence and monitoring of service providers 
caught by the Consumer Duty.

c) information flows with service providers caught by 
the Consumer Duty in relation to member 
demographics and member engagement/feedback. 

What is the Consumer Duty?
The Financial Conduct Authority has introduced a 
Consumer Duty (Principle 12), setting higher standards of 
consumer protection across financial services. 

The Consumer Duty consists of:

 – A new Consumer Principle: “a firm must act to deliver 
good outcomes for retail customers” (currently, firms 
are required to treat customers fairly). 

 – Overarching cross-cutting rules: requiring firms to act 
in good faith, avoid causing foreseeable harm and 
enable and support customers to pursue their financial 
objectives.

 – Outcomes rules: which say firms must ensure 
consumers receive communications they can 
understand, products and services must offer fair 
value, and firms must provide the support customers 
need.

The Consumer Duty applies to all firms authorised by the 
FCA in respect of products and services involving “retail 
customers”, which will include members of personal 
pension schemes and beneficiaries of occupational 
pension schemes. It imposes obligations on firms towards 
retail customers of products irrespective of whether the 
customer is a direct client of the firm. 

For new and existing products and services, firms have until 
31 July 2023 to make changes to ensure compliance with 
these new higher standards. For closed books, the rules will 
not apply until 31 July 2024.

What is the scope of the Consumer Duty? 
The new Consumer Duty only applies to a firm’s “retail 
market business”. 

“Retail market business” includes a firm’s regulated and 
ancillary activities in a distribution chain (including a 
manufacturer and a distributor) which involves a retail 
customer (but excludes certain activities). 

In most instances, there will be a distribution chain. In 
its Final non-Handbook Guidance 22/5, the FCA 
includes all firms involved in the manufacture, 
provision, sale and on-going administration and 
management of a product or service to the end retail 
customer. 

“Retail customer” includes, where a firm carries out 
activities in relation to an occupational pension 
scheme, any person who is (or would be) a beneficiary 
in relation to investments held in that occupational 
pension scheme. The FCA says that “while, legally, the 
trust is the firm’s customer, in practice, scheme 
members would still regard the pension in the same 
way as an individual pension, and the FCA authorised 
firm is likely to have a role in ensuring good outcomes 
for members.” 

Retail market business excludes certain activities. These 
exclusions are complex and in many cases will be 
fact-specific. Broadly, a firm will not be caught by the 
Consumer Duty if it: 

 – Manufactures a product that is only marketed and 
approved for distribution to non-retail customers 
(and does not enable another firm to distribute 
another product to a retail customer). 

In this context, “manufacture” means creating or 
developing a product; “product” means distributing 
a specified investment to retail customers or 
providing the regulated activity directly to a retail 
customer; and “distribute” means offering, 
recommending, advising on, or proposing a 
product. 

 – Carries on activities in relation to “non-retail 
financial instruments” (i.e. financial instruments that 
are directed only to professional clients). 

 – Makes an offer or associated promotional 
communications in relation to a financial 
instrument which meets specific criteria  
(e.g. it is traded on a regulated market).

Consumer 
Duty
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What constitutes material influence? 
In our view, it is unlikely that firms providing services or 
products to trustees of occupational pension schemes 
would meet one of the exceptions within “retail market 
business” because they will not be “manufacturing a 
product”, nor will they be carrying on activities in relation to 
non-retail financial instruments only. 

Therefore, the Consumer Duty will apply to a firm’s retail 
market business if the firm has the ability to determine or 
materially influence retail customer outcomes.

In determining “material influence”, firms must consider the 
retail customers (i.e. pension scheme beneficiaries) at the 
end of the distribution chain (whether or not they are a 
direct client) and if they can determine or materially 
influence outcomes for them.

This will be scheme-specific and will depend on whether a 
firm is, in practice, exercising discretion over customer 
outcomes. In its Final non-Handbook Guidance 22/5, the 
FCA says the Consumer Duty applies to firms that can 
influence material aspects of, or determine:

 – the design or operation of retail products or services, 
including their price and value;

 – the distribution of retail products or services;

 – preparing and approving communications that are to 
be issued to retail customers; or

 – engaging in customer support for retail customers.

How does the Consumer Duty apply  
to occupational pension schemes?
The FCA’s Consumer Duty does not apply directly to 
trustees of occupational pension schemes. The FCA makes 
this expressly clear in its Policy Statement 22/9 
implementing the Consumer Duty.

However, trustees and their service providers will need to 
be aware of the scope and application of the Consumer 
Duty as it may affect: (i) the contractual and commercial 
relationship between trustees and service providers; (ii) the 
obligations of service providers to beneficiaries of the 
pension scheme; (iii) information flows with service 
providers caught by the Consumer Duty in relation to 
member demographics and member engagement/
feedback; and (iv) trustees’ due diligence and monitoring of 
service providers caught by the Consumer Duty.

The Consumer Duty is more likely to apply in a DC context 
than a DB context. In a DB context, the retail customer 
outcomes are defined by the scheme’s benefit structure, 
the trustee and the scheme administration rather than third 
party service providers. 

The FCA expressly says that the Consumer Duty would not 
apply to a firm whose role is limited to operating within a 
mandate determined by another firm (e.g. the trustee) in 
the distribution chain. This would be the case where an 
investment manager is managing part of the portfolio of a 
DB pension scheme, where the trustee is entirely 
independent of the manager. 

But in a DC context, the position is less clear cut and will 
depend on scheme-specific circumstances and the firm’s 
role in providing services to the scheme. 

Consumer 
Duty (continued)
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For example, the majority of trustees of DC pension 
schemes invest assets through unit-linked policies, where 
they purchase units in a notional pool of assets and receive 
a return based on the performance of the notional pool. 
The value of unit-linked policies is directly linked to the 
investment performance of the underlying unit-linked 
funds. The policy provider is the owner of the units and is 
typically responsible for carrying out due diligence on 
underlying fund managers in which it invests. In our view, 
this shows a direct correlation between the provider’s 
activities and the value for money and outcomes 
experienced by the underlying scheme beneficiaries. In this 
situation, the provider is likely to be caught by the 
Consumer Duty as a distributer of the funds (and 
potentially a manufacturer of the platform). 

How does the Consumer Duty apply  
to personal pension schemes?
Providers of workplace GPPs, SIPPs and other personal 
pension schemes will be subject to the new Consumer 
Duty. Boards should have agreed their implementation 
plans by the end of October 2022 to ensure their schemes 
will be in a position to comply with the new rules by July 
next year.

Given the relative complexity and longevity of pensions 
compared to other financial products, the following areas 
will require careful consideration: 

 – As part of the consultation, the FCA picked up on 
respondents’ concerns with how the fair value 
outcome under the new Consumer Duty would fit with 
the existing requirement for Independent Governance 
Committees (IGCs) to undertake value for money 
assessments in the context of workplace schemes. The 
FCA confirmed that as part of implementing the fair 
value outcome, firms must consider the IGC’s 
assessment. It remains to be seen how this will all fit 
with the joint regulatory framework on value for 
money, which is due to be consulted on later in the 
year. 

 – Pension schemes will also need to review their 
customer communication strategy and materials in 
light of the new Consumer Duty. They should question 
whether they are providing enough information for 
their target customers to make an informed decision; if 
it is being provided at the right time in the pension 
lifecycle; and if it is presented in an accessible way. As 
part of this, firms should not lose sight of the wider 
regulatory pension and tax disclosure requirements 
and any necessary adjustments for vulnerable 
customers. 

 – Finally, as the new Consumer Duty applies across the 
whole distribution chain, compliance will require 
greater collaboration between all parties: pension 
providers, fund managers, asset managers, advisers 
and insurance companies. Each will need to be clear 
on where they consider their responsibilities to start 
and end and this should be reflected in the 
commercial service agreements between the firms.

 

Consumer 
Duty (continued)
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How to determine whether Consumer Duty 
applies to occupational pension schemes?

Does the Trustee have FCA-regulated service/product providers (e.g. bundled admin/investment provider, 
investment managers, fiduciary manager, platform provider, insurance products)? (the “Firm”)

Step 2: Do any of the following exclusions A, B, or C apply  
(these are the key exclusions applicable to occupational pension schemes)?

Does the Firm have the ability to determine or materially influence retail customer outcomes?

Consumer Duty applies to Firm in respect of retail customers  
(i.e. underlying beneficiaries of the occupational pension scheme)

Firm likely to require additional information from Trustee. Trustee to consider  
implications for its governance and management of service/product providers

Exclusion A: Is the Firm manufacturing a 
product that: (i) is only marketed and approved 
for distribution to non-retail customers; and (ii) 
is not used to distribute another product to a 

retail customer or operate a specified 
investment held by a retail customer? 

Exclusion B: Are activities in relation to 
“non-retail financial instruments”?

i.e. not intended for retail customers and 
marketing materials include clear 

disclosures that only for professional 
clients; or minimum investment of £50k

Exclusion C: Is the Firm 
promoting a financial 

instrument for an issuer, holder 
or owner of the instrument that 
meets certain conditions (e.g. 
traded on regulated market)? 

Step 1: Do the Firm’s regulated or ancillary activities involve a “retail customer”?  
(See below the key definitions applicable to occupational pension schemes)

Means a customer who is 
not a “professional client” 

Note: trustee of an 
occupational pension 

scheme will usually be a 
“per se professional client”

Where the Firm is involved 
in a distribution chain, it 

means any person who is 
the end retail customer in a 
distribution chain but is not 

a direct client of the firm 

Means a unitholder, 
investor, or beneficial 

owner of units or shares in a 
UK UCITS, AIF or CIS, 

excluding a professional 
client

Where a Firm carries out 
activities in relation to an 

occupational pension 
scheme, it means any 

person who is a beneficiary 
of investments held in that 

scheme

In relation to the Firm, do the services or products provided to the Trustee constitute “retail market business”?

Need to follow steps 1 and 2 to determine if this is the case

Consumer duty  
is not relevant

Consumer duty  
is not relevant

Consumer duty is not relevant

Consumer duty is 
not relevant

No

Yes

Yes

No

Yes

No

Yes

No
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Single Code  
of Practice
Does the Single Code  
apply to DC master trusts? 

The new effective system of governance requirements are 
not a strict legal requirement for master trusts. S.249A(3)(e) 
of the Pensions Act 2004 expressly says that the 
requirement to have an effective system of governance 
doesn’t apply to authorised master trusts. 

However, we think master trusts do need to consider the 
Single Code. We consider compliance with the Single Code 
(and the evolving standards of governance that it 
represents) to be an important precursor to on-going 
compliance with master trust authorisation requirements. 

Some of the TPR Codes which are being consolidated into 
the Single Code do impact on master trusts (the most 
obvious example is Code 13 which applies to the 
governance and administration of all DC occupational 
pension schemes including master trusts).  

The requirements for “internal controls” (included within 
the ESOG requirements of the Single Code) also overlap 
with the systems and processes requirements for master 
trusts.

For example, the Single Code requires trustees to have a 
remuneration policy, whereas the systems and processes 
(“S&P”) requirement for master trusts says they need  
agreed principles for determining trustee remuneration  
(control 9d). 

Similarly, the “own-risk assessment” under the Single Code 
requires trustees to assess the effectiveness of their risk 
management system, whereas the S&P requirement 
requires master trusts to have in place on-going processes 
for the identification, measurement, monitoring and 
resolution of risks. 

Clearly, there is a balance to be struck between spending 
time and resources on items that do not directly affect 
trustees and being able to evidence best practice and 
alignment with developing regulatory expectations. 

Whilst we do not consider that trustees of master trusts 
need to carry out a stringent compliance check at this 
stage, we recommend reviewing the Single Code when it is 
published to check whether any modules represent 
evolving practice above and beyond the master trust 
authorisation requirements. A potential area of focus is DEI 
– as discussed earlier in this publication, DEI is firmly on the 
Regulator’s agenda and we expect master trusts will want 
to comply with the requirements of the Single Code in this 
area as a minimum. 

Should master trusts carry out a gap analysis or 
compliance check against the Single Code at this stage? 
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