
1 Brexit: deal or no deal immigration 
impact on EU workers in UK and abroad 

If a Brexit deal is secured, free movement of workers 
will end on 1/1/2021 but, without a deal, it could 
otherwise end as soon as 29/3/2019. Although EU 
citizens arriving in the UK before March 2019 are 
likely to be able to stay and work in the UK post 
Brexit, they will not receive preferential treatment in 
the new immigration system post free movement. 

Action – Check that appropriate communications 
with EU workers have taken place and are ongoing. 
Make sure facilities are in place to include EU 
workers in right to work checks as soon as next 
March, if necessary. Review contingency and 
recruitment planning going forwards.

2 How aware are you of pay differentials 
across the business?

The publication of gender pay gap information 
is gathering traction in the media and amongst 
workers, the cause often being identified as 
under-representation at senior levels. Now the 
Government is considering a similar scheme for 
ethnicity pay gaps. Larger quoted companies will 
also need to disclose pay ratios (including that of 
CEO vs average worker) in their annual directors’ 
remuneration report from January 2019. 

Action – Review legal requirements, how you 
manage publicity or worker expectations and take 
steps to appraise your pay structures and reasons 
for them. Are there any risk areas? Think about 
what remedial action might be feasible to address 
or explain the differentials and guide your future 
recruitment strategy towards greater diversity. 

3 Further follow-up from the Taylor 
Review  

Planning will need to take place for Taylor Review 
proposals, some of which will come into effect 
from April 2020, including: repeal of the Swedish 
derogation; a day one right for all workers to 
receive written particulars; an improved test for 
employment status; a new right to request fixed 
hours and extension of the holiday reference period 
to 52 weeks, with more proactive holiday pay 
enforcement. 

Action - Be alert to these planned changes and 
any risk areas for the business, such as errors in 
holiday pay and providing written statements to all 
workers up front. Once more stable hours can be 
requested, think about justification and messaging 
to workers where variable hours of work are needed 
for business flexibility.  

4 Review your use of non-disclosure 
agreements 

The rise in awareness and public scrutiny of 
allegations of harassment at work has not only 
spurred more claims but has led to renewed focus 
upon employers’ use of non-disclosure agreements, 
especially in settlement agreements. In this latter 
respect, the Government has confirmed it plans 
to legislate to curb the use of so-called “gagging 
clauses”.

Action – Consider the scope, justification and 
potential risks of any non-disclosure terms you 
use and check that your contract and settlement 
agreement wording complies with current guidance. 
Are your harassment policies robust and working 
properly in practice to reduce/ mitigate 

problems?
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For more details on these or any other issues, 
speak to your usual Eversheds Sutherland 
adviser or email:  
Diane Gilhooley, Global Practice Group Head 
- Employment and Pensions  
dianegilhooley@eversheds-sutherland.com

5 Watch out for further legal clarifications 
regarding worker status

Pending new tests for employment status following the 
Government’s response to the Taylor Review, momentum 
for greater legal clarity over employment status has 
nonetheless continued and more significant court cases 
will follow this year. Pressure on employers to assess 
correctly the status of their freelancers, contractors or gig 
workers for tax and employment rights is mounting. 

Action – Review engagement of ‘self-employed’ staff to 
assess potential financial, legal or reputational risks should 
legal changes or further clarifications arise, as well as 
possible impact on the costs of hire and on flexibility. 

6 Start preparations for IR35 changes taking 
effect in April 2020

Responsibility for determining the tax status of workers 
who supply their services via an intermediary, such as a 
personal service company, will transfer to the end user 
from April 2020 (under the extension of tax rule IR35). 
This will be a significant change for users of this type of 
worker who should be taking preparatory steps as soon as 
possible.

Action – Review your engagement of workers through 
intermediaries in order to update contractual terms, 
invoicing and on-boarding arrangements. What training 
is needed to ensure staff are equipped to carry out the 
necessary status checks next April? Might the impact on 
costs prompt a rethink of employment models?

7 Are your controls over staff with access to 
personal data adequate?

Compliance with privacy law is an area of material risk for 
businesses who are now also potentially liable for data 
breaches by disgruntled employees, notwithstanding 
their own compliance with data protection requirements. 
Even greater scrutiny and controls over access to data are 
needed as well as adequate insurance cover.

Action – Check your insurance cover closely; think 
about how you vet staff with access to confidential data; 
the terms of your contracts; monitoring procedures and 
restrictions on access and transference, including use of 
encryption, time limits and internal alerts.

8 Check pay roll systems/ providers are 
ready for April changes

The right to receive a payslip is to be extended to all 
workers (at present it only applies to employees). In 
addition, employers will be required to state on payslips 
the hours being paid for, where the amount of wages or 
salary varies by reference to time worked.

Action – Ensure your payroll provider or department 
are prepared for this change ahead of April 2019 
implementation. Payroll software and time-recording 
practices should be reviewed and updated.

9 Watch for legal clarification over pay to 
parents during maternity/ shared parental 
leave 

The Court of Appeal is to consider whether it can be sex 
discrimination (direct or indirect), or a breach of equal pay 
provisions, for an employer to pay less to men who take 
shared parental leave than is paid to women on maternity 
leave. Further clarification should be provided in late 2019. 

Action – Watch out for court clarification in 2019 
which may require re-appraisal of your maternity and 
shared parental leave pay practices if a ruling favours the 
claimants who are seeking parity of pay for fathers. 

10 Diary note

Look out for future Eversheds-Sutherland e-briefings on 
other employment developments during 2019, including 
the impact of Brexit, naming and shaming of those who 
breach modern slavery law, a review of SSP and extension 
of shared parental leave to more categories of worker, as 
well as key court cases concerning rest breaks, agency 
workers’ rights and equal pay comparators. 


