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Changing direction?
Employment update

Quarterly UK update | January 2016–December 2016

 

 January to March 2016 – a backward glance

 April to June 2016 – short range forecast

 July to December 2016 – long range forecast

Development Impact on employers

Lock v British Gas: the EAT 
confirmed that domestic law 
requires holiday pay calculations 
to take account of commission 
payments. The EAT has given 
permission to take the case to the 
Court of Appeal.

The ongoing uncertainty means 
employers should seek specialist 
advice before making changes to 
the way holiday pay is calculated 
or compromising actual or potential 
back claims. See briefing.

Workers engaged on zero hours 
contracts are protected from 
dismissal or other detriment for 
breaching exclusivity clauses.

A change in the law in 2015 made 
exclusivity clauses unenforceable 
but is now supported by these new 
workers’ protections. 

Two important appeal cases 
concerning agency workers and 
disciplinary proceedings (Moran 
v Ideal Cleaning Services Limited 
and Ramphal v Department for 
Transport), have settled. 

In the absence of further legal 
scrutiny in these cases, agency 
workers placed on indefinite 
assignments are unlikely to be 
subject to the Agency Workers 
Regulations 2010. The role of HR 
in disciplinary proceedings is also 
limited to advice upon law and 
procedure. 

What to expect Impact on employers

For the first time, qualifying 
businesses with a year-end of 31 
March 2016 onwards must publish a 
slavery and trafficking statement for 
their 2015-16 financial year.

Before reporting, a business should 
assess the risk of slavery and 
trafficking in its operations and 
supply chains, in order to report 
externally on steps taken to manage 
risks identified, including policies, 
training, new procurement terms 
and processes etc. See briefing. 

The minimum wage for workers 
aged 25+ will increase to £7.20. 
The Govt has dubbed this new rate 
the ‘National Living Wage’. 

Many employers are concerned 
about how they will absorb such a 
large increase in wage costs. See 
briefing.

Limits on employment tribunal 
awards set to rise.

From 6 April, the maximum 
compensatory award for unfair 
dismissal will be £78,962 and the 
limit on the amount of a week’s pay, 
will be £479.

Introduction of fines and a 
published list of ‘offenders’ for non-
payment of ET awards.

More significant than new financial 
penalties for employers is likely 
to be the proposed ‘naming and 
shaming’.

Pensions annual allowance 
to reduce significantly for higher 
earners from April.

Although applying only to those 
with taxable income in excess of 
£110,000pa, the effects will be 
significant upon pensions and 
financial incentives more broadly. 
See briefing.

New laws will limit the ability of 
public sector workers to return to 
the same sector within 12 months 
of receiving an exit payment 
unless prepared to repay. 

Employers will need to have 
processes in place to check whether 
new recruits have received an exit 
payment. The practice of taking on 
recently redundant employees as 
consultants will be curtailed.

Changes to ET rules will limit 
postponement requests.

Unless exceptional circumstances 
apply, tribunals will not allow more 
than two requests to postpone 
hearings and, in any event, will 
usually require at least 7 days’ prior 
notice. 

Govt to announce outcome of 
review of ET fees. Separately, 
there are proposals to abolish fees 
in Scotland, once control over the 
Scottish Employment Tribunals 
has been devolved to the Scottish 
Parliament. 

If the Government does reduce 
fees, employers should expect claim 
numbers to rise.  

Trade union reforms, including 
new strike laws (such as higher 
thresholds for strike ballots) are 
expected to be finalised. 

The changes are expected to be 
implemented progressively, with 
some in October 2016. Unions 
will need a clear mandate before 
balloting for a strike and dialogue 
will remain as important as ever to 
reduce alternative forms of protest.

An in-out referendum on Europe 
will take place on 23rd June, 2016. 

Even if the vote is for withdrawal, 
employers should expect slow 
divergence of UK/EU employment 
law, not significant short term 
changes. 

Adoption of new EU Data 
Protection regulations. 

The draft General Data Protection 
Regulation is expected to receive 
formal adoption by the summer. 
With implementation due by 2018, 
it is destined to have significant 
impact upon data protection law 
and practice in UK and Europe-wide. 
See briefing.

Employment status: the Court of 
Appeal will give decisions in two 
cases looking at employment rights 
of non-employees: Windle v Arada 
and Pimlico Plumbers Ltd v Smith.

The decisions could give useful 
guidance on the issue of when non-
employees have protection against 
discrimination and rights to holiday 
pay and the minimum wage.

What to expect Impact on employers

New laws requiring employers to 
publish gender pay gap data 
should be in force by 1 October. 
Employers are likely to have until 
April 2018 to publish their first set 
of statistics. 

The first publication deadline may 
seem a long way off but employers 
need to start planning now. See 
briefing.

The Court of Appeal will consider 
the meaning of “in the public 
interest” in the context of 
whistleblowing protection in the 
case of Chesterton Global Ltd v 
Nurmohamed. 

Recent decisions of the courts 
appear to have adopted a fairly 
liberal interpretation of the public 
interest test for whistleblowing. This 
case should help to clarify the scope 
of legal protection. 

New English language 
requirements for public sector 
employees in customer-facing roles 
to be enacted, with a 6 month 
transitional period. 

Employers will need to guard 
against discrimination when 
applying the language rules. 
Following consultation, revised Code 
of Practice will be produced. 

New laws aiming to limit public 
sector exit payments are likely to 
be in place by the Autumn.

Public sector employers will see 
redundancy packages and other 
severance payments curbed. 

NB This update covers England, Wales and Scotland. It does not cover 
developments that apply only in Northern Ireland
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