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April to June 2018 – a backward glance 

 

Development  Impact on employers  

The countdown to Brexit continues with 
a transition agreement agreed in 
principle whereby the UK remains 

closely tied to the EU until end 
December 2020. However, this is 
contingent on further details being 

clarified and agreed upon, many of 
which are still unknown 

Visit our Brexit hub for our latest news 
and guidance for employers 

Changes to the taxation of 

termination payments came into 
operation from 6 April 2018 and have 
removed the differing treatment of 
contractual and non-contractual PILONs 
so that any termination payment in 
respect of unworked periods of notice is 
fully taxable.  

See our briefing  

Employers have needed to 

accommodate the new PILONs tax 
calculation for all leavers since April and 
understand the exceptions. Employee 
tax expectations on termination 
(including potential impact on 
settlement agreement terms) are also 
needing to be managed short term 

A new Data Protection Act has 
facilitated implementation of the GDPR 

from 25 May 2018 

The Act and GDPR have together 
introduced much more stringent data 

protection requirements for employers, 
including tighter policies and procedures 
and their communication. See our 
briefing 

New Trade Secrets Regulations have 
implemented the Trade Secrets 
Directive from 9 June 2018  

The new regulations identify potential 
infringement and financial 
compensation. Most significantly of all, 
the regulations adopt a new, statutory 
definition of a “trade secret” which is 
reminiscent of but slightly broader than 

http://www.eversheds-sutherland.com/global/en/what/publications/brexit/index.page
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/HR-ebrief-Dont-overlook-Aprils-changes-to-tax-and-termination-payments
http://www.eversheds-sutherland.com/documents/services/employment/Keeping-HR-on-track-v3.pdf
http://www.eversheds-sutherland.com/documents/services/employment/Keeping-HR-on-track-v3.pdf


the accepted understanding of a trade 

secret under current UK employment 
law 

The EAT has concluded that an 
employer did not directly discriminate 
against male staff by paying them 
statutory pay during shared parental 
leave, whilst paying female staff at a 
higher, enhanced maternity pay rate for 
the first 14 weeks of maternity leave. 

(Capita Customer Management Ltd v 
Ali) 

Whilst this decision is reassuring for 
employers who provide more generous 
maternity benefits, there is still some 
legal uncertainty where enhancements 
run on for longer periods, especially 
those continuing for more than 26 
weeks. See our briefing 

The SC has ruled in the case of Pimlico 

Plumbers v Smith that a plumber, who 
was self-employed for tax purposes, 

had worker status and was therefore 
entitled to holiday and sick pay and 
protection from discrimination. See our 
briefing. In another case, the EAT 
rejected an employer’s appeal against a 

tribunal decision that a courier had 
worker status. Appeal rulings in several 
other status cases are due later this 
year and into next 

Given the growing number of tribunal 

claims in this area, and the 
accompanying publicity, employers 

should review the employment status of 
their freelance and contracting 
workforce. Misclassifying a worker as an 
independent contractor risks large 
financial exposure to unpaid holiday, 

auto-enrolment pension and other 
entitlements, particularly where 
significant numbers of workers are 
involved  

Following a high-profile campaign last 
year over high heels and sexist dress 
codes in the workplace, the GEO has 
published new guidance  

The guidance, “Dress codes and sex 
discrimination –what you need to 
know”, acknowledges that dress codes 
can be important for employers but 
encourages consideration of the reasons 
behind them to reduce risks of 

discrimination  

The SC has found that notice of 
dismissal by post is not effective until 

the recipient has either read the letter 
or had reasonable opportunity to do so. 
(Newcastle upon Tyne NHS Foundation 
Trust v Haywood) 

 Sending a letter of dismissal by 
recorded delivery does not prove the 

employee is aware of the contents. To 
trigger a period of notice, dismissal 
must be communicated demonstrably or 
the contract must provide clearly for 
deemed notice  

  

 

July to September 2018 – short range forecast 

 

What to expect  Impact on employers  

The CA will decide what counts as work 
for minimum wage purposes and, in 
particular, the circumstances in which 
someone can be working merely by 
being present at the workplace, even if 
asleep (Focus Care Agency and other 

cases) 

The decision will have a particular 
impact in the social care sector, where 
sleep-in shifts are commonplace. 
Greater clarity in the law is badly 
needed 

The CA will once more consider the 
issue of holiday pay, this time looking 

at a recent CJEU ruling that workers 

This line of cases could increase the 
risks associated with misclassifying 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/UK_HR_E-briefing-Appeal_tribunal_rules_on_discrimination_in_pay_for_shared_parental_leave_vs_maternity_leave
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/UK_HR_ebriefing-Supreme_Court_ruling_on_employment_status
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/UK_HR_ebriefing-Supreme_Court_ruling_on_employment_status


denied paid holiday can carry forward 

untaken leave indefinitely and claim pay 
in lieu of the full amount on 
termination.  

workers as independent contractors 

(Sash Window Workshop Ltd v King) 

The SC is expected to publish its 
decision over whether a baker’s refusal 
to make a cake with a slogan 
supporting gay marriage amounted to 
discrimination (Lee v McArthur and 
Ashers Baking Co) 

Although not an employment case, the 
ruling will have relevance in the 
workplace, particularly in the context of 
expressions of religious freedom  

The CJEU will consider a referral by SC 
whether it is lawful to limit pension 
recovery by part-time workers to the 

date on which the EU Part-Time 
Workers Directive came into force in 

2000 (O’Brien v MOJ)  

If the CJEU rules that recovery of 
pension for the entire period of service 
is appropriate (including years pre-

2000), employers may need to budget 
for larger backdated payments, some of 

which could be significant  

The EU Grand Chamber is due to hear 

an appeal against an ECtHR decision 
that secret monitoring of staff 
through covert video surveillance 
violated their human rights, even 
though the aim was to investigate 
workplace theft (López Ribalda v Spain) 

UK law and guidance (from the ICO) 

already makes clear that covert 
surveillance at work can only be 
justified in rare circumstances. 
Employers need to think very carefully 
about its use or risk significant financial 
penalties  

A significant Govt consultation 
regarding the possible extension of 
public sector off-payroll tax rules 
(IR35) to the private sector is due to 

close  

The proposals, if introduced, would 
make private sector employers 
responsible for accounting for employer 
NICs and tax in respect of individuals 

they engage through an intermediary 

Further news is expected regarding the 

implementation date for EU changes to 

standardise pay for posted workers 
Read our briefing 

Whilst the PWD currently guarantees 

minimum pay and conditions for posted 

workers, to reduce pay disparity across 
the EU the proposed revision will extend 
this guarantee to higher pay rates 
contained in certain collective 
agreements 

First reports by regulators and other 
prescribed bodies fall due regarding the 
number of whistleblowing complaints 
they have received  

From 1 April but no later than 30 
September 2018 regulators and other 
prescribed bodies need to publish a 
report detailing the numbers and types 
of whistleblowing complaints received 

(without identifying the parties) and 
action taken (if any) See our briefing 

  

 

October to March 2019 – long range forecast 

 

What to expect Impact on employers 

With the Brexit date of 29 March 2019 
being imminent, we may well see a 

series of late talks between UK and EU 
with a view to reaching agreement on 
outstanding issues and allowing the 

Visit our Brexit hub for news and 
guidance for employers 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Global-employment-briefing-June18-Europe
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Incidences_of_whistleblowing_to_be_published_from_2018


transition period (as agreed in principle) 

to take effect  

The Govt looks set to press ahead with 

plans to require UK listed companies to 
publish and justify pay ratios between 
chief executives and staff  

New regulations in early 2019 are 

expected to add pay ratio reporting to 
directors’ remuneration reports. The 
increased scale of pay disclosure and 
need for calculation and explanation will 
inevitably prove time-consuming and 
need careful resourcing by affected 
employers  

See our briefing  

The Gov’t is reviewing the statutory 
system of shared parental leave and 

pay. Previous proposals to extend 
shared parental leave rights to 

grandparents and other carers could 
well be revisited as part of this review 

Extending the shared parental leave 
scheme could deter some employers 

from paying more than the statutory 
minimum to those who take leave. More 

welcome for employers would be a 
simplification of the complex procedural 
rules 

The CA is due to consider the long-
running equal pay case against ASDA 
to clarify whether the claimants are able 
to compare their pay with that of 
workers based at different 

establishments  

Other large retailers are facing similar 
claims and more could be at risk, with 
female shop floor workers claiming the 
same pay as male workers in 
distribution centres (Asda Stores Ltd v 

Brierley) 

In response to recommendations by the 
Taylor Review, all workers will be 
entitled to itemised pay statements 

from April 2019, which will need to 
specify hours worked where pay 
depends on the amount of time worked  

Employers need to be preparing for this 
change and be liaising with their payroll 
departments and providers 

NB This update covers England, Wales and Scotland. It does not cover 

developments that apply only in Northern Ireland 

  

 

Key 

  
CA Court of Appeal 
CJEU Court of Justice of the European Union 
EAT Employment Appeal Tribunal 
ECtHR European Court of Human Rights  
GDPR EU General Data Protection Regulations  
GEO Government Equalities Office 
Gov't The Government 
ICO Information Commissioner's Office 
NICs National insurance contributions 
PILONs Payments in lieu of notice 
PWD Posted Workers Directive 
SC Supreme Court 
WTD Working Time Directive  

  
For further information, please contact  

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/UK_HR_EBriefing-Government_calls_for_UK_public_companies_to_disclose_pay_ratios
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Training courses from Eversheds Sutherland 
 

Menopause at work 

Employee investigations 

Job stress - reduction and inspection 

Minimum wages - reputation and enforcement 
 

mailto:dianegilhooley@eversheds-sutherland.com
https://www.eversheds-sutherland.com/sites/global/en/where/europe/uk/overview/events/showevents.page?Events=en/Menopause_at_work_2015
https://www.eversheds-sutherland.com/global/en/where/europe/uk/overview/events/showevents.page?Events=en/Managing_Employee_Investigations_2013_2014
https://www.eversheds-sutherland.com/global/en/where/europe/uk/overview/events/showevents.page?Events=en/Job-stress
https://www.eversheds-sutherland.com/global/en/where/europe/uk/overview/events/showevents.page?Events=en/Minimum-wages-Reputation-and-enforcement

