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January to March 2018 – a backward glance 

 

Development  Impact on employers  

The countdown to Brexit has 

continued, with exploration of a 

transition agreement, whereby the 

UK might remain closely tied to the 

EU until end December 2020.  

Visit our Brexit hub for our latest 

news and guidance for employers. 

The deadline for publishing gender 

pay gap data expires for public 

sector employers on 30 March and 

for private sector employers on 4 

April 2018.  

Employers risk reputational damage 

if they do not explain the reasons 

for any pay gap and how they are 

addressing it. A significant pay gap 

could also spark equal pay claims. 

The Gov’t response to the Taylor 

review has been published, along 

with a series of consultations which 

will potentially affect employment 

status and the gig economy in 

due course. See our briefing: 

Government responds to the 

Taylor Review: potential 

workplace implications. 

Change will largely depend on 

various consultations. Even so, 

pressure through case law 

continues. Employers with large 

self-employed workforces should 

review all such engagements to 

assess potential financial/ 

legal/reputational risks in the event 

of their status being misclassified. 

Claims rejected or dismissed for 

non-payment of ET fees are 

being reinstated, as are appeals 

struck out for that reason. 

Reinstatement will bring practical 

difficulties in some cases as ET files 

It is questionable whether claims 

and appeals can lawfully be 

reinstated without judicial 

involvement and consideration of 

the interests of justice. If another 

party wishes to challenge the 

purported reinstatement of a claim 
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are usually destroyed within 12 

months.  
or appeal they will need to take 

prompt steps to do so. 

The EAT has held that agency 

workers must receive the same 

basic terms and conditions as the 

hirer's permanent employees in 

practice and cannot be 

compensated for unequal treatment 

through their hourly rates of pay. 

Agencies which have sought to roll 

up inequalities in comparative 

terms through enhanced pay, will 

need to consider how parity in real 

terms is achieved. However, 

reducing the enhanced pay rates to 

account for this is likely to be 

extremely tricky.  

The CJEU has found that “on call” 

time for firefighters who are at 

home but are required to respond 

to calls within 8 minutes is working 

time under the Working Time 

Directive. 

This decision clarifies but also 

extends understanding of “on call” 

time under UK case law. Employers 

with staff who are required to be on 

stand-by at home will need to 

review their practices and the 

impact on personal or social 

interests.  

The ECtHR has ruled that secret 

monitoring of staff through covert 

video surveillance, violated the 

individuals’ human rights, even 

though the aim was to investigate 

workplace theft.  

 UK law and guidance (from the 

ICO) already makes clear that 

covert surveillance at work can only 

be justified in rare circumstances. 

Employers need to think very 

carefully about its use or risk 

significant financial penalties.  

The EAT has upheld a claim of age 

discrimination brought by 

members of a public service 

pension scheme who did not benefit 

from the same transitional 

protections as were provided to 

older scheme members to cushion 

them against the effects of changes 

to their pension provision. In a 

related case, the EAT ruled that the 

ET must reconsider its decision that 

similar transitional arrangements in 

a different pension scheme were 

not age discriminatory. 

As well as having far-reaching 

consequences across other public 

service pension schemes, these 

cases will be of interest to trustees 

and sponsoring employers of 

private sector schemes where 

pension changes are being 

considered. Read our briefing: 

Public sector age discrimination 

appeals - latest. 

  

We understand the employers are 

seeking permission to appeal the 

cases to the CA.  

The Gov’t has commissioned 

research into what steps employers 

have taken to remove barriers to 

workplace progression for ethnic 

minorities, including whether 

employers are reporting pay data 

by ethnicity.  

It would be no surprise to see 

legislation for mandatory ethnicity 

pay reporting in years to come. 

Meantime, some employers already 

make this kind of information 

public. Others are likely to follow 

suit rather than risk being perceived 

as lacking interest in or 

engagement with diversity issues. 
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April to June 2018 – short range forecast 

 

What to expect  Impact on employers  

The top rate of the minimum 

wage goes up to £7.83 on 1 April 

2018. Other rates will also rise. The 

Low Pay Commission has indicated 

that the top rate is likely to rise 

further to around £8.20 in 2019 and 

£8.60 in 2020.  

Employers should audit pay 

systems and workplace practices to 

ensure compliance with the 

regulations. Many employers may 

not appreciate how their established 

payroll practices make them 

vulnerable to inadvertent, technical 

breaches. Read our briefing: 

Employers face minimum wage 

challenges as rates rise. 

Changes to the taxation of 

termination payments from 6 

April 2018 will mean that differing 

treatment of contractual and non-

contractual PILONs will be 

effectively removed, so that any 

termination payment in respect of 

unworked periods of notice will be 

fully taxable. See our briefing: 

Don't overlook April's changes 

to tax and termination 

payments.  

Employers will need to take steps to 

accommodate the new PILON tax 

calculation (whether through 

updated software or practice) and 

understand the exceptions. 

Employee tax expectations on 

termination (including potential 

impact on settlement agreement 

terms) will also need to be 

managed short term. 

The transitional period for paying 

total contributions of 2% to an 

auto-enrolment arrangement 

(with at least 1% from the 

employer) expires on 5 April 2018 

(extended from last October).  

If a DC arrangement is being used 

for auto- enrolment, employers 

should check what members were 

told in relation to minimum 

contributions and when they would 

increase. If the rules reflect 

previous phasing dates, members 

may need to be consulted if revised 

dates are to be used. 

First reports by Public sector 

employers regarding achievement 

(or otherwise) of apprenticeship 

targets fall due. 

From 1 April (but no later than 30 

September), affected public sector 

organisations must complete a two-

part report upon apprenticeship 

targets and whether the 2.3% of 

staff threshold has been met or, if 

not, why not.  

A new Data Protection Act aims to 

ensure UK compliance with GDPR 

from May 2018. 

The Act and GDPR will together 

introduce much more stringent data 

protection requirements for 

employers, including tighter policies 

and procedures and their 

communication. See our HR 

Countdown to GDPR. 
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In May the Gov’t is due to consult 

on the detail of new regulations that 

will give parents a right to two 

weeks’ bereavement leave, with 

statutory pay, on the loss of a child 

under the age of 18.  

The Gov’t is aiming for 

implementation in 2020. It hopes 

that larger employers in particular 

will go beyond the minimum 

requirements of the new rules, as 

many do already. 

Draft regulations to incorporate the 

Trade Secrets Directive into UK 

law have been published and, 

following a brief consultation period, 

will come into force on 9 June 2018.  

The new regulations identify 

potential infringement and redress, 

with financial compensation being 

appropriate to the actual prejudice 

suffered. Most significantly of all, 

the regulations adopt a new, 

statutory definition of a “trade 

secret” which is reminiscent of but 

slightly broader than the accepted 

understanding of a trade secret 

under current UK employment law. 

The EAT is to decide whether it is 

unlawful for an employer to pay less 

to a man on shared parental 

leave than it pays to a woman on 

maternity leave.  

A decision in the claimants' favour 

could mean employers having to 

equalise pay for maternity leave 

and shared parental leave. If shared 

parental pay is increased, take-up is 

also likely to rise. 

 

  

 

July to December 2018 – long range forecast 

 

What to expect Impact on employers 

The countdown to Brexit will 

continue with conclusion of the EU 

Withdrawal Bill and ongoing 

negotiations.  

Visit our Brexit hub for our latest 

news and guidance for employers. 

The SC is due to give a ruling in the 

employment status case of 

Pimlico Plumbers v Smith. In 

addition, the CA is due to hear 

Uber’s appeal against a finding that 

its drivers are workers; the EAT is 

to determine status appeals in cycle 

courier and foster carer cases; a 

union has asked the High Court to 

review a ruling that Deliveroo cycle 

couriers are not workers; and 

numerous other status cases are 

due to be decided at ET level. 

The SC ruling will be key, and is 

likely to address issues such as the 

effect of substitution clauses, the 

criteria for identifying which non-

employed individuals qualify for 

employment rights as 'workers' and 

whether discrimination protection 

extends even to independent 

contractors. 

The Gov’t is reviewing the statutory 

system of shared parental leave 

and pay. Previous proposals to 

Extending the shared parental leave 

scheme could deter some 

employers from paying more than 
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extend shared parental leave rights 

to grandparents and other carers 

could well be revisited as part of 

this review. 

the statutory minimum to those 

who take leave. More welcome for 

employers would be a simplification 

of the complex procedural rules. 

The CA is due to rule on what 

counts as work for minimum wage 

purposes and, in particular, the 

circumstances in which someone 

can be working merely by being 

present at the workplace, even if 

asleep. 

The ruling will have a particular 

impact in the social care sector, 

where sleep-in shifts are 

commonplace. Greater clarity in the 

law is badly needed. 

Gov’t consultation is expected on 

revised regulations to introduce a 

financial cap of £95,000 on Public 

sector exit pay.  

Introducing such a cap remains a 

Gov’t commitment. The consultation 

process should provide clarification 

on latest thinking and timescales 

but employers (and affected staff) 

will once more need to start to 

factor the implications of a cap into 

their redundancy practices, 

employment contracts but also their 

business planning.  

In response to recommendations by 

the Taylor Review, the Gov’t will 

extend the right to itemised pay 

statements to all workers from 

April 2019 and require employers to 

specify the hours being paid for on 

the payslips of time-paid workers. 

Employers will need to prepare for 

this change and apprise their 

payroll departments and providers. 

The long-running equal pay case 

against ASDA returns to the CA as 

the employer challenges a ruling 

that the claimants are able to 

compare their pay with that of 

workers based at different 

establishments.  

Other large retailers are facing 

similar claims and more could be at 

risk, with female shop floor workers 

claiming the same pay as male 

workers in distribution centres. 

The Gov't is considering putting in 

place a new ET fees scheme. To 

secure Parliamentary approval and 

avoid future challenges it will need 

to work much harder this time 

around to justify fee levels.  

The need for a more careful 

analysis of the effects of any new 

proposals means it will be many 

months before a replacement 

system of fees could be put in 

place. The volume of claims might 

then drop once again but not to 

anywhere near the low levels seen 

previously. 

NB This update covers England, Wales and Scotland. It does not cover 

developments that apply only in Northern Ireland 

  



 

Key 

  
CA Court of Appeal 
CJEU The Court of Justice of the European Union 
DC arrangement  Defined contributions pension 
EAT  Employment Appeal Tribunal 
ECtHR European Court of Human Rights 
ET  Employment Tribunal  
GDPR  EU General Data Protection Regulations 
Gov't The Government  
ICO Information Commissioner’s Office 
NI/NICS National insurance/National insurance contributions 
PILONS Payments in lieu of notice  
SC Supreme Court 
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