TUPE: The information you need for ever

country

Czech
Republic

Belgium

Denmark France Germany

Legislative term Sec. 3 et seq. Employment Law Transfert d’entreprise — overdracht van Sec. 338-340 Labor Code. Transfer of Undertakings (Employees legal Article L1224-1 Labour Code. 613a BGB (Betriebstibergang).
Harmonization Act (Betriebstbergang) onderneming. position) Act no. 710 of 20 August 2002

for Transfer of (virksomhedsoverdragelse)

Undertaking?

Minimum No, there is no minimum number of There is no minimum number of employees There is no minimum number of employees There is no minimum number of employees There is no minimum number of employees There is no minimum number of employees
employees required. required in a company. required in a company. required in a company. required in a company. required in a company.

number of

employees

required in a

company?

Information and/or consultation should
start as early as possible, so the employees
have time to evaluate how the transfer will
affect them. In any event before the transfer
is executed.

Before the decision to transfer an
undertaking is taken.

Prior to the transfer. If there is a works
council, then early enough to enable the
works council to discuss the terms of the
transfer with the employer.

Yes. At least 30 days prior to the transfer. 1 month if only the works council is

consulted

As early as possible, in any event before
the transfer is made public and executed;
written information to employees ideally at
least one month before transfer.

Timeframe I/C?

2 months if an expert could be appointed
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3 months if the health and safety
committee must be consulted as well

4 months if a coordination body of health
and safety committee has been constituted

In practice, as the project is likely to impact
conditions of work, the health and safety
committee would be consulted; i.e. the
prescribed timing would be 3 months for
the consultation process.

Great Britain
(excl NI)

+

Response Transfer of Undertaking (German
Betriebstibergang; Article 333 and 333a
Code of Obligations).

Article 36-40 of Labour Code (A munkaltatd — Article 2112 Civil Code ("Trasferimento Book 7, part 10, chapter 8 of the Dutch Civil Article 23(1) Labour Code (Przejscie zaktadu
személyében bekovetkezé valtozas) Dazienda”) Code ("Overgang van onderneming") pracy)

Article 44 Workers' Statute (“Sucesion de
Empresa’)

Transfer of Undertakings (Protection of
Employment) Regulations 2006 (“TUPE").

SI No 131 of 2003 European Communities
(Protection of Employees on Transfer of
Undertakings) Regulations 2003 (Transfer
of Undertakings. The UK Acronym ‘TUPE' is
also used.)

Section 6 b Employment Protection
Act (EPA) (Overgang av ett foretag, en
verksamhet, eller en del av en verksamhet)

No, there isn't.

There is no minimum number of employees
required in a company.

There is no minimum number of employees
required in a company.

There is no minimum number of employees
required in a company.

‘In good time’, but not less than 30 days
prior to the closing date, unless this is ‘not
reasonably practicable’.

At a time where the advice for the works Before the decision is taken. Information: Prior to the transfer.
council can have a significant impact (before

the actual decision has been made). If there

No specific timeframe but must take place
long enough before the transfer to enable
consultation on proposed measures to
take place.

At least 15 days prior to the transfer. Commences at least 25 days before the
binding agreement is executed by the

parties.

At least 30 days in advance of the transfer for
information/consultation with trade union or
individual employees; no precise time scale
is no works council, a staff association might for parallel information/consultation with the the commercial operation falls under the

have a right to give advice within ‘reasonable’ works council. scope of the Spanish Act named “Ley de

time. Modificaciones Estructurales de las Sociedades
Mercantiles” (Act of Structural Modifications

in Commercial Companies) then, from a

labor perspective, it will be mandatory to give
more detailed information to the employees
(such as merger plan, reports of the directors
of each companies on the merger, reports
from independent experts, etc.) before the
announcement of the shareholding meeting
to approve the merger.

No specific timeframe, but with sufficient
notice before the transfer (recommended:

30 days before the transfer is effective). If Consultation: Before the decisions about

the measures affecting the employees are
taken.

No, unless transfer involves collective
redundancies then notification of
Employment Office in accordance with
collective redundancy rules.

No, it is not necessary to provide
information to third parties.

No, it is not mandatory to give information
to third parties.

No, unless transfer of part of a business

. and protected employees are transferred
to prOVIde (e.g. works council members, personnel

- o delegates): their transfer has to be authorised
|nf°rmat|°n to by the Labour Inspector (their dismissal as

third parties? wel).

Necessary

Yes, internal and external unions must be
informed.

No, unless the transfer involves a collective
redundancy (then notification of Labour
Office is required).

No (unless 20 or more redundancies are
proposed in which case the government
must be informed). However, there are
information duties owed to affected
employees and from the transferor to the
transferee (see question on information and
consultation requirements).

No, it is not mandatory to give information No.
to third parties.

Yes, depending on several circumstances,
trade unions and Social and Economic
Council.

Yes, if the transfer implies a collective
modification/dismissals of the job
conditions, or geographical mobility.

Can employees Yes, if the new employer refuses to accept
. special protection under a Collective
object?

The employee has the right to object. Doing
so is usually a termination by the employee
if the employee is not confronted with
major amendments to his employment
conditions.

No, but the employee can give a notice
to his/her employer for the reason
related to the transfer. In such a case, the
employment terminates regardless of the
notice period no later than the day before
the effective day of the transfer.

The employee cannot object, unless

the ground for objection is ‘breach of
expectations’ (an objection based on an
employee’s personal connection with the
employer). However, this will not affect the
transfer, but may provide the employee
reason to consider the employment as
terminated by the employer (constructive
dismissal).

No. If the employee refuses to continue
to work for his new employer, it could be
considered as a disciplinary reason for
dismissal.

Yes, if they do so, they remain employees
of the transferor who will have to deal with
Bargaining Agreement (meaning that the them.
employee loses special protection against
termination), or if the new employer refuses

to accept individual pension entitlements.

Yes, employment ends on transfer date.
Compensation claim only if anticipated
breach of contract by transferee or a
substantial change to their working
conditions to their detriment.

No, employees cannot object to a transfer
under "TUPE" regulations.

Yes, an employee who refuses to transfer
is currently deemed to have resigned from
the Transferee. This was a change from
the previous position, and is currently the
subject of a Supreme Court appeal.

Yes, by resigning with notice. No. If employees object, their employment

agreement ends by operation of law.

Yes, employees can object within two
months of the transfer, upon seven days
prior notification (objection has the same
effect as dismissal with notice by the
employer, but entitlement to severance
payment is only exceptional).

Yes, if proposed measures are a substantial
moadification of duties or labor mobility or
dismissals. In this case the employee can
claim compensation.

Yes, they then remain employees of the
transferor or, where it is not possible, their
employment contract is terminated on the
ground of redundancy.

Yes, in such case the employment is
considered to be terminated with the
statutory termination period.

If an employee was entitled to a severance
payment, this would be in addition to their
notice pay.

Reasons The contract may be terminated for gross Apart from serious misconduct, the Employer: only for general statutory reasons. Gross misconduct or economic, technical A reason unrelated to the transfer, as Gross misconduct or one of the fair reasons
. misconduct, for economic or organizational ~ employer may terminate the employment H ifth ferred ! . or organizational reasons entailing changes long as it is based on genuine and serious under the Protection Against Dismissal Act
for which reasons. for economic, organizational or technical S, Ilq't SLans en;]e fe[l“p 9yeehg|ves in the work force. The employer bears the grounds. (reason in the person, conduct, or business)
. . reasons. notice within twomonths following|the burden of proof. but not because of the transfer.

termination can transfer and proves before the court that

q e 2 his/her employment was terminated due

f 0 substantial deterioration of working

be justified to substantial deterioration of worki

conditions in connection with the transfer,
such employee may be entitled to severance
payment.

The transfer itself cannot be the reason
for termination. The employer may only
terminate the employment contract for
the normal reasons in connection with
performance etc.

Gross misconduct, or economic, technical
or organizational reasons.

Gross misconduct, or economic, technical
or organizational reasons.

ETO reasons entailing changes in the
workforce or the transfer is not the sole or
principal reason.

Economic, technical or organizational
reasons, and any reasons unconnected
with the transfer which were available to
the Transferor. Such a termination is only
possible post transfer.

Economic, technical or organizational
reasons can be justified if they are not
directly connected to the transfer.

Employment can be terminated for gross
misconduct or in case of extensive absence,
or with notice for other genuine and
justified reasons except the transfer itself.

Gross misconduct, and very serious
objective causes: economic, organizational,
technical or productive reasons.

General provisions for termination apply.

If the procedure If the failure to comply with the procedure o. 0. No. Yes.

actually leads to damages, these damages
is not followed could be claimed (possible but unlikely).

Failure to I/C the works council where an
obligation exists can lead to employees
being able to claim damages and
compensation; failure to give written

can the information to employees may lead to
company be damages claims.

punished with

damages?

Employees’ representatives (WC, union,
committee) can challenge the transfer and
the Labour Supervisor can impose a fine,
but damages are not available.

Yes, transferor and transferee jointly liable
for protective awards (max 13 weeks' pay
uncapped per affected employee) for failing
to inform and consult.

Limited scope of damages, but there is
potential to be costly. Maximum 4 weeks
per employee for failure to inform and
consult. Maximum 2 years remuneration
per employee for other breaches. Employee
can also claim constructive dismissal, or
seek contractual redress in the Courts.

If the employee was refused the ability

to transfer and was dismissed he/she can
appeal against the dismissal and claim
damages and / or continuing employment
with the transferee.

Yes, economic sanction and employee Yes.
representatives can claim for a damages
compensation arguing breach of

their fundamental right as employee
representatives.

Employee can claim compensation for
damages if he/she is able to prove such.
Failure to follow procedure does not justify
indemnity for unfair dismissal.
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