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Will we see the end of some employment 
rights in 2023? 

01  
Rising national minimum wage rates and 
employer risks 

02 

With a view to reducing costs to UK business by 
£1 billion, the Retained EU (Revocation and 
Reform) Bill aims to revoke certain EU-derived 
employment laws by 31 December 2023, unless 
otherwise preserved (or extended to 2026), and 

to give courts new discretion to depart from 
retained EU case law. If enacted, therefore, the 
Bill will have considerable legal and practical 
implications for employers, potentially impacting 
issues such as maximum working hours and 
holiday entitlement, TUPE protection, family-

related leave, flexible working and agency 
workers’ protection but it will also affect existing 

and future employment litigation. Clarification of 
specific Government proposals and of their time 
frame is awaited so that employers can start to 
prepare, as necessary.   

Action: Monitor any developments closely in the 

new year and be prepared for changes to 
current practices, policies or procedures, as 
required. Take advice on how the Bill might 
impact existing employment tribunal claims. 

 The Government has accepted the latest Low 
Pay Commission’s recommendations for the 
national living wage rate. From April 2023, the 
rate will be £10.42 per hour for workers aged 23 
and over, bringing the Government closer to its 

aims of a national living wage rate of £10.50 per 
hour for all over 21 year olds by 2024. As 
national minimum wage rates rise, the potential 
for employers to get caught out by some of the 
complex calculation mechanisms grows and 
HMRC is increasingly pro-active over NMW 

enforcement.  

Action: Carefully audit pay systems to ensure 
compliance and that the organisation is not 
vulnerable to inadvertent, technical breaches, 
particularly once younger workers become 
eligible for the higher rate. Read our Key NMW 
pitfalls for employers and listen to our 

podcast 

Potentially significant changes for 
holiday pay calculation 

03  

The established UK position on holiday pay 

claims has been that, where such pay is claimed 
as an unlawful deduction from wages, a gap of 

three months or more between alleged 
deductions will act as a cut-off to back-dated 
payments. However, in the case of Chief 
Constable (NI) v Agnew, the Northern Irish 
Court of Appeal rejected this three month cut-off 

to a “series of deductions”, creating divergence 
between the courts of England and Wales and of 
Northern Ireland. The UK Supreme Court will 
finally determine this important question in 2023 
in an appeal of Agnew.  

Action: Monitor developments closely and, 

where possible, identify potential claims, 
especially from those considered to be self-
employed or workers but who may claim 
employee status.  If the Supreme Court were to 

reverse the “three month gap rule” for unlawful 
holiday pay deductions, this could pave the way 
to significant backdated holiday pay claims by 

employees (potentially capped at 2 years in 
England and Wales but not in Northern Ireland).  

 

https://insite.network.eversheds.com/Everpedia/KH/UKHRPG/Knowledge/Employment/Training/Think%20you%20are%20NMW%20compliant%20Look%20again%20Common%20NMW%20pitfalls%20for%20employers.pdf
https://insite.network.eversheds.com/Everpedia/KH/UKHRPG/Knowledge/Employment/Training/Think%20you%20are%20NMW%20compliant%20Look%20again%20Common%20NMW%20pitfalls%20for%20employers.pdf
https://listen.eversheds-sutherland.com/secret/75185847/cf11f6b14cecce381896a97ec64cd200
https://listen.eversheds-sutherland.com/secret/75185847/cf11f6b14cecce381896a97ec64cd200
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Enhanced family-friendly rights back on 

the agenda 
04  

Action: Those employers with sponsor licences 

should be ready for inspection and should 
consider preparing in advance how they will 
manage a desk-based and in person inspection. 
HR teams should be upskilled in visa and right to 

work requirements and be prepared to answer 
an increased number of questions from 
prospective migrant workers.  Looking ahead, 
employers should consider future labour needs, 
whether this will come from the migrant 
workforce and, if so, the need for a sponsor 
licence. Make sure that the business is ready to 

plan in advance for business trips so that 
permission can be applied for when the 
requirements for ETA are announced. 

A number of Government employment policy 
commitments are to be progressed in 2023 via 
Private Members’ Bills and other legislative 

reforms. These are expected to: make flexible 
working a day one right and reform the request 
process; introduce neonatal care leave and pay 
and carers’ leave and strengthen redundancy 
protection for new parents. The additional leave 
and redundancy protection may prove especially 
challenging in practice for employers in terms of 

accommodating leave and juggling competing, 
protected interests and priorities.  

Action: Be prepared to change existing 
processes and policies, for example, to ensure 

that, during redundancies, alternative 
employment is offered (as required) to avoid 
risk of automatically unfair dismissal. 

Organisations should also consider whether their 
approach to the new rights to neonatal leave 
and pay will mirror the statutory entitlement or 
will be enhanced in any way. Line manager 
training in relation to each of these 
developments will also be crucial, in particular, 

to ensure compliance with changes to flexible 
working requests. Read our Flexible working 
Update 

 

 

 

 

 

 
Trade unions, collective bargaining and 

disputes 
05 

 With a continuing focus on collective pay 
disputes and industrial action, employers should 
note that judicial review proceedings have 
reportedly been issued, challenging the 
lawfulness of the Government’s July 2022 
legislative changes permitting the supply of 
agency workers during strikes. Further 

Government strike reforms, to curtail the impact 
caused by transport strikes (and potentially 
other sectors), are unlikely to be in place, if 
passed, until well into 2023 at the earliest. More 
generally, recent case law (Kostal, read our 
update) on when an employer can lawfully step 

outside the collective bargaining process and 
make a direct pay or other offer to employees 

when union negotiations have reached an 
impasse, is proving challenging for employers to 
apply in practice. Getting it wrong risks a 
potentially significant financial penalty as well as 
damage to reputation. 

Action: Employers potentially affected by Kostal 
should review their collective procedures and, 
during negotiations, fully consider all proposals, 
respond with a clear business rationale, 
evidence efforts to resolve matters collectively 
and take advice before considering whether to 
make direct offers to workers. Where an 

employer is dealing with an industrial dispute, 
speed is of the essence (because it has an 
immediate impact on the employer’s business 
and any legal challenges must be commenced 

without delay). If planning to use agency 
workers to backfill strikers, be alert to 

developments with the judicial review. 
Employers not party to a dispute, but facing 
consequential disruption, should plan for flexible 
working practices to continue to adapt as part of 
contingency planning. 

Digital advances and greater onus on 
employers for immigration compliance 

06  

Government measures are placing greater 

responsibility for immigration system compliance 
on employers, through increased inspections and 
desk-based audits. Technology will also play a 
key role for travel in 2023, with Electronic Travel 
Authorisation or 'permission to travel' being a 
requirement for all apart from UK and Irish 
nationals wishing to enter the UK, even for the 

shortest visits. Much like the US ESTA this 
permission will have to be applied for digitally in 
advance and is expected to start a phased 
implementation next year and be fully 
operational in 2024. Also be aware that, to be 
more skills-targeted in terms of migration, the 
Government is considering scrapping the 

lowering of the skill level from RQF3 back up to 

RQF6; bringing back the cap on worker visas 
and increasing the minimum salary thresholds. 
However, labour shortages more widely and the 
awaited outcome of research by the Migration 
Advisory Committee (MAC) in early 2023 will 

also influence Government immigration strategy 
next year and may well bring about further 
changes. 

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Flexible-working-Government-to-make-it-a-day-one-right
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Flexible-working-Government-to-make-it-a-day-one-right
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/kostal-judgment
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/kostal-judgment
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Restructuring, including redundancies 07  Data Protection changes on the horizon 08 

At a time of increased inflation, a forecast 
recession and volatile labour relations, 

employers are facing unprecedented challenges - 
leaving some with no alternative but to 
restructure in 2023. Impacted employers need to 
be mindful that the legislative framework and 
case law has evolved in recent years. For 
example, recent changes have been seen around 
age discrimination in relation to redundancy 

selection and compensation; the use of dismissal 
and re-engagement (so called “fire and re-
hire”); the scope of timely and meaningful 
consultation; and the provision of benefits after 
TUPE transfers. In addition, the post-pandemic 
workplace, characterised by hybrid and home 

working arrangements, is generating new 

practical and legal challenges, including the 
definition of “establishment” and “place of work” 
for remote workers.  

Action: When planning a restructuring, consider 
from the outset how the law applies to any new, 
post-pandemic working arrangements. If the 

duty to inform and consult with employee 
representatives applies, review the timing and 
adequacy of the information to be provided and 
the scope of consultation, to reduce the risk of 
significant protective awards under TUPE or 
collective redundancy legislation (up to 90 days’ 
gross pay per employee covered by the award). 

Review processes and any selection criteria for 
discrimination and unfair dismissal risks and take 

advice before planning to dismiss and re-engage 
employees (“fire and re-hire”). A new Statutory 
Code of Practice is expected to be published in 
2023, detailing practical steps, including the 
need for meaningful consultation; and when 

employers change employment terms by 
dismissing and re-engaging, as well as a 
compensation uplift. Read our guide to UK 
restructuring in a changing workplace. 

 The Government’s objective of simplifying UK 
data protection laws through the Data Protection 

and Digital Information Bill may well advance in 
2023. While the Bill aims to retain high data 
protection standards for the UK, it also seeks to 
remove some of the administrative burden on 
employers. Much of the framework of the 
existing General Data Protection Regulations and 
Data Protection Act 2018 is retained but, if the 

Bill is passed, future change would, for example, 
narrow the definition of “personal data”; clarify 
the meaning of processing purpose and 
compatibility; remove the statutory need for a 
Data Protection Officer (in favour of a 'senior 
responsible individual' who will be responsible for 
data protection risks or who will delegate that 

task to suitably skilled individuals) and soften 
slightly the grounds for refusing a subject access 
request. Perhaps the most significant change in 
practice would be the replacement of the current 
legitimate interests assessment (as a basis for 
processing) with a list of accepted interests. The 

Bill is accompanied by an impact assessment and 
explanatory notes. 

Action: Be prepared to review data protection 
policy and practices in accordance with any 
statutory or other changes, including updated 
guidance from the UK Information 
Commissioner’s Office. Based on the current 

wording of the Bill, current practice will largely 
be retained, with targeted, moderate 
amendments only. 

Pressure for pay transparency is likely to 
increase 

09 

A five year report by the Government on the 
progress of the gender pay gap reporting 

regulations is overdue but is understood to be in 
preparation and to be published in 2023. What 
this review concludes could be critical to future 
Government policy on pay reporting. Will the 
Government press ahead with proposals to 
remove employers with fewer than 500 staff 
from these and other regulations? Or might the 

Government broaden the scope of reporting to 
accelerate progress? Awaited Government 
guidance on introducing voluntary ethnicity pay 
gap reporting is also expected in the coming 

months. However, outside of the legal 
framework, pressure upon employers to be more 

transparent over pay continues; from current 
and prospective employees, investors and 
stakeholders.  

Action: Continue to ensure compliance with 
applicable mandatory reporting but also  
appraise any potential recruitment or career 
progression obstacles, including at senior levels, 

which may be affecting business performance, 
deterring the best candidates or impeding staff 
retention. See also our Ethnicity pay reporting 
webinar and our Wage transparency 
briefing. 

 

https://es-notifications.com/63/9472/upload/uk-restructuring-in-a-changing-workplace.pdf
https://es-notifications.com/63/9472/upload/uk-restructuring-in-a-changing-workplace.pdf
https://watch-internal.eversheds-sutherland.com/secret/66178055/e6df73b77d830acf668926beaea41c06
https://watch-internal.eversheds-sutherland.com/secret/66178055/e6df73b77d830acf668926beaea41c06
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Wage_transparency_for_UK_employees
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Employment_and_labour_law/Wage_transparency_for_UK_employees
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The role of HR in ESG – Environmental, 
Social and Governance – factors 

10  Diary Note 11 

ESG issues are playing an ever-increasing role in 
businesses and will continue to do so  in 2023. 
Growing awareness of climate change risks and 
human and social rights, including in supply 
chains, have triggered pressures from 

stakeholders but also from regulatory action. 
Understanding and appreciation of the 
significance of human, worker aspects of ESG, 
particularly for the social and  governance 
elements, is resulting in increased ESG 
responsibility for in-house employment lawyers 

and HR Directors, such as reporting on an 
organisation’s diversity strategy, pay gap data, 

compliance with workplace rights and oversight 
of the supply chain.   

Action: To further responsible and sustainable 
practices, HR should raise awareness of how ESG 
impacts the workplace and support compliance 

with growing ESG expectations and regulation. 
This could range from introducing employee 
incentive schemes to limit CO2 emissions to 
auditing ESG risks in the workforce, such as 
compliance with the NMW, working hours, health 
and safety and working conditions. For further 
information, read our Guide to ESG in the UK.   

 Look out for future Eversheds Sutherland Alerts 
on employment developments during 2023, 
including news on the Retained EU (Revocation 
and Reform) Bill, progress of the various Private 
Members’ Bills and significant case law decisions. 

This briefing is illustrative only 
and not intended to replace legal 

advice. The content is correct at 
the time of publication. 

https://protect-eu.mimecast.com/s/w3BTCMQ8osVMv4JF1bQv3?domain=es-notifications.com
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for more details on these or 

any other issues, speak to your 
usual Eversheds Sutherland 

advisor or email: 


