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Welcome

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin.
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June 2018 update

Another eclectic selection of reported 
judgments over the last quarter. National 
Bank of Kazakhstan & Ors v The Bank of 
New York Mellon SA/NV, London Branch 
[2017] EWHC 3512 (Comm) (page 8) 
considers a number of jurisdictional 
issues which arise when the English 
court is being asked to consider whether 
it has jurisdiction to make orders in 
relation to interim relief obtained abroad. 
The scope of Bankers Trust Orders 
(which as can be seen impact other third 
parties than just banks) is considered in 
Kyriakou v Christie, Manson & Woods 
Ltd & Ors [2017] EWHC 487 (QB) 
(page 18). We also see once again the 
heavy burden placed on a respondent 
to persuade the court to allow it to use 
an asset which is the subject matter of a 
proprietary freezing order in GFH Capital 
Ltd v David Lawrence Haigh & Ors 
[2018] EWHC 1187 (Comm) (page 16).

Finally, we also include in this quarterly 
update a brief review of the Court 
of Appeal’s judgment in Singularis 
Holdings Limited (in Liquidation) v 
Daiwa Capital Markets Europe Limited 
[2018] EWCA Civ 84 (page 6). Although 
not directly considering interim relief, 
the case provides a stark warning 

to financial institutions of the risks 
faced when making payments away 
from accounts on the instructions of 
an account holder’s representatives 
where those instructions are, in fact, an 
attempted fraud on the company and 
arguably the financial institution is on 
notice of this fact and therefore has a 
duty to make further inquiries before 
executing the payment instructions 
(the Quincecare duty). We have noticed 
that consideration of the Quincecare 
duty is most often relevant when a bank 
receives instructions to pay funds away 

David Flack
Partner, Eversheds Sutherland

Court orders update
Cases, analysis and practical advice
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from an account and the bank has to 
decide whether or not the payment 
instruction would be caught by the terms 
of a relevant freezing order. It will often 
be unscrupulous directors or officers 
(who are also normally sole or majority 
shareholders) of companies in distress 
or involved in disputes who are trying to 
avoid the consequences of a freezing 
order served on the company. This set 
of circumstances is one where financial 
institutions need to be particularly 
vigilant of the Quincecare duty they owe 
to corporate customers.

Court orders update
Cases, analysis and practical advice

The first Eversheds Sutherland 
Banking litigation conference

On Tuesday, 25 September 2018, we 
shall be hosting our inaugural Banking 
Litigation Conference at our London 
office. The topic will be “Coping with 
Court Orders”.

The evening will begin with panel 
members David Flack (Partner, Eversheds 
Sutherland and former in-house counsel 
at UBS), Charles Samek QC (Littleton 
Chambers) and Sonia Tolaney QC (One 
Essex Court) discussing their experiences 
and recent cases. This will be followed by 
an interactive session in which the panel 
will work through a nightmare freezing 
order scenario, providing practical tips 
and illustrations of best practice.

If you are interested in attending, please 
contact David Flack, Mark Cooper, 
or Ollie Shipway (contact details on 
pages 6 and 22).

Mark Cooper
Principal Associate, Eversheds Sutherland
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Singularis Holdings Limited (In Liquidation) 
v Daiwa Capital Markets Europe Limited 
[2018] EWCA Civ 84

Guidance on when a financial institution can be 
held liable for failing to refuse to act on fraudulent 
payment instructions from a customer

6

Court orders update
Cases, analysis and practical advice

Oliver Shipway
Senior Associate

T: +44 20 7919 4889
olivershipway@ 
eversheds-sutherland.com
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Facts of the case

–  Daiwa, the subsidiary of the Japanese investment 
bank and brokerage firm, Daiwa Security SMBC 
Co Ltd, entered into a lending relationship with 
Singularis, a Cayman-incorporated company set 
up to manage the personal assets of businessman 
Maan Al Sanea. The lending was secured by share 
and cash collateral.

–  Mr Al Sanea’s group of companies, including 
Singularis, encountered financial difficulties in 
2009 resulting in Singularis entering into voluntary 
liquidation in August 2009.

–  However, prior to this Daiwa had accepted various 
fraudulent instructions to make payments from 
Singularis’ client account to Mr Al Sanea’s Saad 
group of companies.

–  Senior management within Daiwa had been aware 
of the financial difficulties of the group and of the 
existence of foreign freezing orders, but made the 
payments anyway. Singularis’ liquidators sued Daiwa 
to recover the funds paid away.

The decision

–  The judge at first instance rejected Singularis’ 
arguments that Daiwa dishonestly assisted Mr Al 
Sanea in authorising the payments.

–  However, it was held that Daiwa had negligently 
breached the duty of care derived from the case 
of Barclays Bank v Quincecare [1992] 4 All ER 363 
that “a banker must refrain from executing an order 
if and for as long as the banker is ‘put on inquiry’ in 
the sense that he has reasonable grounds (although 
not necessarily proof) for believing that the order 
is an attempt to misappropriate the funds of the 
company…”. The Court awarded damages of just 
over $150m.

–  The Court of Appeal upheld the decision that Mr Al 
Sanea’s fraud could not be attributed to Singularis 
and that Daiwa could accordingly not rely on the 
defence of illegality. Any fault of Singularis was 
reflected by a finding of contributory negligence 
and a consequent reduction in damages of 25%, a 
decision that was upheld by the Court of Appeal.

Court orders update
Cases, analysis and practical advice

Analysis and practical advice

–  Whilst not a “court order” decision, the case 
provides useful guidance on when financial 
institutions might be liable in negligence for 
missing “red flags” and authorising suspicious 
payment instructions. Consideration of a financial 
institution’s Quincecare duty will often be a 
necessary component of a bank’s process when 
deciding whether a payment instruction can be 
made pursuant to the terms of a freezing order 
over a particular account (as freezing orders are 
often obtained against Respondents which are in 
distressed situations).

–  The Court of Appeal acknowledged that it would 
be rare for defendants to be liable for breach of the 
Quincecare duty: the starting point is that “trust, 
not distrust, is the basis of a bank’s dealings with its 
customers…”.

–  We understand it is the first example of a defendant 
being held liable for breach of the Quincecare duty. 
However, this was a case where the high threshold 
for liability had been met due to the “many 
obvious, even glaring, signs” that Mr Al Sanea was 
perpetrating a fraud on Singularis.

–  The availability of the illegality defence to 
defendants in these circumstances is likely to be 
limited: it was held that “it would not be right to 
[attribute Mr Al Sanea’s knowledge to Singularis] 
because such an attribution would denude the duty 
[owed by Daiwa] of any value in cases where it is 
most needed”. The Claimant’s own fault in failing to 
prevent the fraud, however, could be accounted for 
by the concept of contributory negligence.
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National Bank of Kazakhstan & The 
Republic of Kazakhstan v The Bank of 
New York Mellon SA/NV, London Branch 
[2017] EWHC 3512 (Comm)

London branch of EU domiciled bank entitled to 
freeze assets following foreign attachment orders

8

Mark Cooper
Principal Associate

T: +44 20 7919 4712
markcooper@ 
eversheds-sutherland.com

Court orders update
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Facts of the case

–  The respondent (“R”) is incorporated in Belgium but 
with a branch inter alia in London.

–  R provided banking and custody services to the 
first claimant (“C1”) in respect of the National Fund 
of Kazakhstan (the “Fund”) under a global custody 
agreement (“GCA”). This contained English law and 
non-exclusive English jurisdiction clauses.

–  Various third parties seeking to enforce an arbitration 
award against the second claimant (“C2”) had 
obtained Belgian and Dutch attachment orders. These 
were served on R. Applications were subsequently 
brought in Belgium and the Netherlands by the 
claimants (the “Cs”) to have these set aside.

–  R considered it was able to freeze the Fund under 
the GCA and that it should do so avoid to civil and/or 
criminal liability in Belgium and/or the Netherlands.

–  The Cs sought various declarations, including that 
R was not obliged or entitled to freeze the Fund. 
R challenged the jurisdiction of the English court on 
the basis that:

–  neither article 7(5) of the Recast Brussels Regulation 
(the “Regulation”) (disputes arising out of the 
operations of branches) nor article 25 (jurisdiction 
agreements) were engaged where R took a neutral 
position since there was no dispute; or

–  the court should stay the proceedings (i) pursuant to 
article 30 (where related actions are pending in the 
courts of different member states, any court other 
than the court first seized may stay its proceedings) 
because the Belgian court was first seized, or (ii) on 
case management grounds pending the decisions 
of the Dutch and Belgian courts on the applications 
to set aside the attachment orders.

–  This briefing focuses primarily on the jurisdictional 
aspects of the court’s judgment.

The decision

–  Popplewell J declined to make the declarations 
sought, inter alia finding that R was entitled to freeze 
the Fund on the basis of the wording of the GCA. 
Specifically on the issue of jurisdiction, he found that:

–  articles 7(5) and 25 are only engaged where there 
is a dispute. However, there is a relevant dispute 
where R is taking a neutral position since by not 
accepting an element of Cs’ claim, R is disputing it;

–  the claim fell within article 7(5) because (i) R is 
registered in England and Wales as an overseas 
company, and as a UK establishment and therefore 
is subject to the in personam jurisdiction of the 

English court, and (ii) there is a sufficient causal link 
between the dispute and R, with C1 and R being 
parties to the GCA and R managing the Fund in 
respect of which C2 has a beneficial interest;

–  article 30 does not apply because inter alia there are 
no significant overlapping issues, including because 
the issues are being addressed as matters which 
arise under different applicable laws. Accordingly 
there was no risk of “irreconcilable judgments 
resulting from separate proceedings”; and

–  given that jurisdiction had been established under 
the Regulation, only in exception or compelling 
circumstances would a stay be granted on case 
management grounds and there were none in this 
case.

Analysis and practical advice

–  The case will be of interest to financial institutions 
because of the confirmation that there will be a 
relevant dispute for the purposes of articles 7(5) and 
25 of the Regulation even where, as is commonly 
the case, a financial institution takes a neutral stance, 
neither objecting nor consenting to an application.

–  The case also provided a useful reminder of the 
principles for the granting of declarations, namely 
that:

1.  The power is a discretionary one.

2.  There must be a real and present dispute between 
the parties before the court as to the existence or 
extent of a legal right between them. However, the 
claimant does not need to have a present cause of 
action against the defendant.

3.  Each party must in general be affected by the 
court’s determination of the issues concerning the 
legal right in question.

4.  The fact that the claimant is not a party to the 
relevant contract in respect of which a declaration 
is sought is not fatal, provided that it is directly 
affected by the issue.

5.  The court will be prepared to give declaratory relief 
in respect of a “friendly action”, or where there is an 
“academic question” if all parties wish so.

6.  However, the court must be satisfied that all sides 
of the argument will be fully and properly put. It 
must therefore ensure that all those affected are 
either before it or will have their arguments put.

7.  Assuming the other tests are satisfied, the court 
must always ask: is this the most effective way 
of resolving the issues raised? In answering that 
question, it must consider the other options.

Court orders update
Cases, analysis and practical advice
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A v A [2018] EWHC 997 (Comm) 

Court clarifies the scope of the standard 
undertaking not to enforce a worldwide freezing 
order or seek an order “of a similar nature” outside 
of England and Wales

10
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Richard Bacon
Senior Associate

T: +44 20 7919 4846
richardbacon@ 
eversheds-sutherland.com
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Facts of the case

–  An applicant for a worldwide freezing order must 
typically provide certain undertakings to the court. 
The standard form order annexed to PD 25A 
includes an undertaking that the applicant will not, 
without the permission of the court, seek to enforce 
the order outside of England and Wales or “seek an 
order of a similar nature”.

–  In 2012, the applicant bank (“A”) obtained a 
worldwide freezing order against a shareholder (“R”), 
in relation to his alleged misuse or misappropriation 
of A’s funds (the “WFO”). A’s application for the WFO 
included the above undertaking (the “Undertaking”).

–  In 2017, A issued proceedings against R in a foreign 
jurisdiction, and obtained orders seizing R’s assets 
in that and another foreign jurisdiction (the “Foreign 
Orders”). The facts relied upon in support of the 
Foreign Orders overlapped with those underpinning 
the WFO.

–  A applied for a declaration that the Foreign 
Orders were not a breach of the Undertaking, 
or alternatively retrospective permission for the 
Foreign Orders and continuance of the WFO.

The decision

–  The court held that the Foreign Orders did not 
breach the Undertaking.

–  The court considered previous case law which 
held that the main purpose of the Undertaking was 
to prevent “inappropriate or oppressive extension 
of the [WFO] through its enforcement abroad or 
its duplication. It is not directed at precluding the 
pursuit of different and independent rights … that 
may be available abroad” (In the matter of an LMAA 
Arbitration E, F, G v M (F v M) [2013] EWHC 895 
(Comm)).

–  The court held that:

–  The Undertaking was intended to prevent A 
from relying on the WFO when seeking foreign 
enforcement of it by seeking foreign orders of a 
“similar nature” where that foreign enforcement 
would be more far-reaching, or have a wider 
and different effect than would be available in 
England. The English court’s concern is to prevent 
its own orders being used to oppress R.

–  The Undertaking was not concerned with the 
Foreign Orders because the courts in the foreign 
jurisdictions were using their own independent 
jurisdiction which did not depend on or derive 
from the English court’s WFO.

–  Alternatively, if the above findings were incorrect, 
retrospective permission would have been 
granted and the WFO continued in any event.

Analysis and practical advice

–   It is now clear that an undertaking not to “seek 
an order of a similar nature” will not prevent an 
applicant for a WFO from seeking to seize assets 
in support of an independent claim in a foreign 
jurisdiction if that action does not depend on or 
derive from the English WFO (even if based on the 
same factual matrix).

–  The alternative analysis offered to the court (that the 
Undertaking was designed to prevent foreign orders 
of “a similar nature” to the WFO) would require 
a comparison of the English and foreign orders 
affecting a respondent and would be much more 
complex to review.

Court orders update
Cases, analysis and practical advice
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NPV v QEL, ZED (person unknown) 
[2018] EWHC 703 (QB)

High Court allows service of interim injunction 
by text message

12
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Phil Taylor
Associate

T: +44 20 7919 4594
philtaylor@ 
eversheds-sutherland.com
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Facts of the case

–  The claimant, an individual referred to as “NPV”, 
alleged that the two defendants had been 
blackmailing him.

–  NPV made a without notice application for an 
interim non-disclosure order which included 
requirements for the defendants to reveal if they 
had previously disclosed relevant communications 
to any third party.

–  The claimant stated that he intended to serve 
the order and other relevant documents on the 
second defendant, a journalist known only as 
“ZED”, at a face-to-face meeting, but apparently 
acknowledged that this might not be possible and 
so asked for permission to serve by text message if 
necessary.

The decision

–  Following a hearing held in private, Nicklin J granted 
the order and gave permission for the claimant 
to serve the application on the second defendant 
by text message should personal service prove 
impossible.

–  In his judgment, Nicklin J stated that this method 
of service was “the only practical alternative means” 
available to NPV.

Analysis and practical advice

–   The Civil Procedure Rules foresee cases where an 
applicant may wish to apply to serve documents 
by unconventional means. CPR 6.15 provides that 
a court may authorise service by an alternative 
method where it appears that there is a good 
reason to do so, and Practice Direction 6A.9.3(2) 
specifically refers to an application for service by 
text message.

–   This judgment serves as a reminder that the court 
will seek to take a pragmatic approach to service, 
although this will only apply where “traditional” 
methods have been exhausted or can be shown 
not to be feasible. In this case the court’s decision is 
understandable given the circumstances of the case 
in which the identity of at least one party remained 
unknown to the applicant.

–   If “unconventional” means of service are the only 
way to progress a case, it should be noted that this 
will impose an additional burden. Under PD 6A.9.1, 
an application for permission to serve by such 
means must be accompanied by evidence including 
as to “why the applicant believes that the document 
is likely to reach the person to be served by the 
method or at the place proposed.” Furthermore, 
where text message service under PD 6A.9.3(2) is 
requested, the applicant must provide evidence 
“that the person serving the document has taken, or 
will take, appropriate steps to ensure that the party 
being served is using that telephone number and is 
likely to receive the message.”

Court orders update
Cases, analysis and practical advice
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Re PJSC Commercial Bank Privatbank v 
Kolomoisky & Ors [2018] EWHC 482 (Ch)

Court orders further disclosure of documents 
by respondents to a worldwide freezing order, 
where initial responses did not provide sufficient 
information on “value, location and detail” of 
assets held by the respondents 

14
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Emily Rivett
Associate

T: +44 20 7919 0975
emilyrivett@ 
eversheds-sutherland.com
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Facts of the case

–  A worldwide freezing order (“WFO”) was granted on 
19 December 2017 against eight defendants (the 
“Ds”), pursuant to allegations by PJSC Commercial 
Bank (“C”) of fraud. The Ds were allegedly 
implicated in sham loan agreements, which led to a 
USD 1.9BN transfer from C to Ukrainian borrowers, 
which was then transferred to the Ds.

–  The WFO stated that “the respondent [the eight 
defendants] must … to the best of his ability inform 
the applicant [C] solicitors in writing of all his assets 
exceeding £25,000 in value as at the date of this 
order, giving the value, location and detail of such 
assets”.

–  The defendants provided some limited disclosure. 
C objected to the adequacy of the information 
provided, particularly in relation to certain loans 
receivable and trades receivables contracts (the 
“Contracts”). Although the Ds identified the 
counterparties, relevant jurisdictions and amounts 
due, they did not disclose the realisable value of 
the Contracts, and only provided the original dates 
and repayment dates for some but not all of the 
Contracts.

–  C applied for further disclosure from the Ds arguing 
that the bank was entitled to receive information 
that would be sufficient to police compliance with 
the WFO, and, if necessary, to take further steps to 
prevent the dissipation of assets. The Ds argued 
that C was inappropriately seeking to extract 
wide-ranging disclosure which would apply to the 
substance and merits of the claim.

The decision

–  The court ordered the Ds to confirm:

1.  the date on which each of the Contracts was 
entered into;

2.  the nature of the goods sold or services provided 
under the Contracts

as “the most basic of information relating to assets 
which falls within ‘details’ [under the terms of the 
WFO]”.

–  The court agreed with C’s assertion that the 
repayment dates being unspecified was “entirely 
unsatisfactory” and that the date of repayment also 
falls within the terms of “location, value and detail”, 
and ordered the Ds to provide this information to C. 

–  The court confirmed that C was also entitled to 
know whether repayment of monies under the 
Contracts is secured and, if so, the nature and 
estimated value of the security, and the estimated 
realisable value of the Contracts. This information 
was required for C to understand the Contracts’ 
true worth, and what would be available to satisfy 
a future judgment in the substantive proceedings. 
This information was needed in order to decide if 
any further policing steps were necessary.

–  The court determined that C did not require sight 
of the actual Contracts themselves. It remained 
unsatisfied that this was necessary, as, in providing 
the information above, C would be able to identify 
the nature and extent of the Ds’ interests in the 
assets. Equally, C’s request for the bank account 
details of where payments under the Contracts 
were made or will be made was denied.

Analysis and practical advice

–  The court reiterated that the legitimate purpose of a 
WFO is to identify and preserve assets which might 
otherwise be dissipated. Consequently, the court 
found that it had jurisdiction to order disclosure 
of further documents or information where that 
was required to enable an applicant to identify 
the nature and extent of a respondent’s interest 
in assets, and to then decide what, if any, further 
protective steps should be taken.

–  The court felt that all the disclosure ordered falls 
within the “value, location and details” terms of the 
original WFO on its true and proper interpretation, 
and that, in any case, it was “just and convenient” to 
make such disclosure orders.

Court orders update
Cases, analysis and practical advice
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GFH Capital Ltd v David Lawrence Haigh & 
Ors [2018] EWHC 1187 (Comm)

High Court reiterates the principles for the use 
of an asset which is the subject of a proprietary 
freezing order

16
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Facts of the case

–   The defendant applied for permission to sell a 
property which was the subject of a proprietary 
freezing order, and to apply the proceeds of sale to 
legal and living expenses.

The decision

–  Bryan J rejected the application on the basis that:

–  the defendant had not demonstrated on the 
evidence that he did not have access to other 
available assets on which he could draw to pay 
the expenses; and

–  the application was premature insofar as there 
was at this stage (i) no concrete proposal in 
relation to the sale of the property nor (ii) any 
clearly defined expenses in relation to which 
funds were needed.

Analysis and practical advice

–  The relevant principles in relation to the release of 
assets subject to a proprietary injunction are now 
well established in case law. These are:

1.  before there can be any question of using funds 
to which a claimant has a strong proprietary claim, 
the defendant must show that he has an arguable 
case for denying they belong to the claimant;

2.  where there are assets which may belong to the 
claimant, the defendant should not be entitled 
to use those funds unless the court is convinced 
that the defendant has no other assets to use for 
this purpose. The burden of proof in this regard 
is firmly on the defendant and, where there are 
any such funds, they should be expended before 
there is any question of expending funds subject 
to a proprietary claim; and

3.  if the court can be satisfied that there are no 
assets other than those subject to a proprietary 
claim, the court must nevertheless still weigh 
whether the balance of justice militates in favour 
of permitting or refusing the payment.

–  Further, in any such application the defendant will 
be required to give full and frank disclosure of its 
assets.

Court orders update
Cases, analysis and practical advice
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Kyriakou v Christie, Manson & Woods Ltd 
& Ors [2017] EWHC 487 (QB)

High Court grants Bankers Trust order (“BTO”) in 
relation to assets allegedly misappropriated by spouse

18
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Facts of the case

–  On filing for divorce, the applicant (“Mr K”) alleged 
that his estranged wife (“Mrs K”) had taken a 
significant amount of valuable property from his 
family home in Greece, brought it to London and 
left it with the respondents.

–  Mr K applied for a BTO requiring the respondents 
to provide information including in respect of any 
valuables which Mrs K had discussed with them or 
which they were storing on her behalf, as well as 
about meetings they had had with Mrs K.

The decision

–  Warby J granted Mr K’s application. In his judgment 
he accepted that five principles emerged from the 
relevant case law in relation to BTOs:

1.  there must be good grounds for concluding that 
the money or assets about which information is 
sought belonged to the claimant;

2.  there must be a real prospect that the information 
sought will lead to the location or preservation of 
such assets;

3.  the order should, so far as possible, be directed at 
uncovering the particular assets which are to be 
traced, and should not be wider than is necessary 
in the circumstances;

4.  the interests of the applicant in obtaining the 
order must be balanced against the possible 
detriment to the respondent in complying 
with it, including any infringement, or 
potential infringement, of rights of privacy or 
confidentiality; and

5.  the applicant must provide undertakings to (i) pay 
the expenses of the respondent in complying 
with the order, (ii) compensate the respondent 
in damages should loss be suffered as a result 
of the order and (iii) only use the documents or 
information obtained for the purpose of tracing 
the assets or their proceeds.

Analysis and practical advice

–  The judgment contains a useful summary of 
the principles which the court will follow when 
considering whether to exercise its BTO jurisdiction. 

–  It also highlights that the court will generally take 
into account the rights of any third parties who may 
be affected by an order, and that where those rights 
arise under the European Convention on Human 
Rights, it is required to do so under section 6 of 
the Human Rights Act 1998. When preparing an 
application, applicants should therefore be mindful 
of the need to ensure that any interference with the 
rights of third parties is necessary and proportionate 
to the pursuit of a legitimate aim, in this instance 
the identification and recovery of assets or their 
proceeds belonging to Mr K.

–  The case is also of interest because of the court’s 
requirement that, out of an abundance of caution, 
the BTO contain wording ensuring the respondents 
were protected against violation of their privilege 
against self-incrimination. For these purposes, the 
court adopted the wording from clause 9(2) of the 
standard form freezing order.1

–  It is worth noting that this case demonstrates that 
a BTO can be sought against parties who are not 
actually banks or financial institutions (in this case 
an auction house).

Court orders update
Cases, analysis and practical advice

1  “If the provision of any of this information is likely to incriminate the respondent, he may be entitled to refuse to provide it, but is recommended to take legal advice 
before refusing to provide the information. Wrongful refusal to provide the information is contempt of court and may render the respondent liable to be imprisoned, 
fined, or have his assets seized.”
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Global Gaming Ventures (Group) Limited 
and Anthony Stephen Wollenberg v Global 
Ventures (Holdings) Limited and Andrew 
William Herd [2018] EWCA Civ 68

Court of Appeal departs from ordinary American 
Cyanamid principles where urgent injunction was the 
entirety of the relief sought

20
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Facts of the case

–  A dispute arose between the parties in relation 
to the disclosure of information pursuant to a 
shareholder agreement.

–  The applicants (“As”) sought the information for the 
purposes of monitoring/policing the sale of certain 
shares by receivers.

–  The As brought an application seeking a mandatory 
declaration that the respondents (“Rs”) should 
permit disclosure of the disputed documents.

–  This was dismissed at first instance. The As appealed 
on a number of grounds, including that the judge 
was wrong to deal with the application on ordinary 
American Cyanamid principles when determining 
where the balance of convenience lay.

–  The As contended that the judge should have 
concentrated on the relative strength of each 
party’s case. This was because the relief sought 
in the application was the entirety of the relief 
sought in the action since there would be no 
subsequent trial.

The decision

–  The Court of Appeal granted the injunction, 
finding that:

–  if the injunction were not granted, the As would 
not have the opportunity to make meaningful 
representations to the receiver or seek injunctive 
relief delaying the sale of the shares since the sale 
would already have taken place; and

–  the judge should not therefore have confined 
himself to deciding the case on the basis of the 
course which seemed likely to cause the least 
irremediable harm.

Analysis and practical advice

–  The courts have been careful to avoid attempting 
to list all the matters which may need to be taken 
into account when deciding where the balance 
of convenience lies, or the relative weight to be 
attached to them.

–  However, among the matters which the court will 
ordinarily take into account are (i) the prejudice 
which the applicant might suffer if no injunction 
were granted or the defendant if it were, (ii) the 
likelihood of such prejudice actually occurring, 
(iii) the extent to which the applicant might 
be compensated by an award of damages or 
the defendant by an enforcement of the cross 
undertaking in damages, and (iv) the likelihood of 
either party being able to satisfy such an award.

–  This case is a reminder that for “now or never” 
cases, the court may in addition consider the 
relative strengths of the applicant and respondent’s 
cases (the “American Cyanamid plus” test). This 
will be relevant where the injunction is the entirety 
of the relief sought, and/or the events to which 
the injunction relate would be over by the time of 
any trial.
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