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Partner, Andrew Henderson, and Associate, James Burnie, explain why the Treasury Committee 
Report on Crypto-Assets published on 19 September 2018 requires further development if it is to 
establish a principled basis for the recognition of regulatory responsibilities for this new asset type.

Key Points
 – in determining whether crypto-asset service providers may be subject to 

financial regulatory duties, the function rather than the form of the crypto-assets 
in question is vital

 – in the case of crypto-assets which give the holder the right to underlying assets 
- ‘crypto voucher tokens’ - the question of whether those underlying assets are 
‘specified investments’ under the Financial Services and Markets Act 2000 
(Regulated Activities) Order is the main point of focus

 – however, the fact that crypto voucher tokens may themselves be designated 
investments, more specifically ‘certificates’, is also relevant

 – should both the crypto voucher token and the asset to which it gives the 
token-holder rights be subject to safeguarding obligations?

 – is the crypto-voucher token merely proof of property in the underlying asset 
rather than property itself?

Abstract:
The Treasury Committee Report on Crypto-Assets published on 19 September 2018, 
although mixed in parts, was positive in acknowledging that the term ‘crypto-asset’ 
was more accurate than ‘crypto-currency’ to describe the range of cryptocurrencies, 
stating ‘they are not acting as a medium of exchange; they are not particularly good 
as a store of value, given the volatility; and they are certainly not being used as a unit 
of account.’1

Like the FCA’s DLT Paper, the Treasury Report discusses Initial Coin Offerings (‘ICOs’) 
and refers to ‘a proprietary “coin” or “token” that is related to a specific firm or 
project. The digital token issued may represent a share in a firm, a prepayment 
voucher for future services, or in some cases offer no discernible value at all.’2 It goes 
no further than this in articulating how a token should be classified. It refers to the 
FCA’s evidence, which echoes the DLT Paper: “Whether an [ICO] is regulated in the 
UK depends on how it is structured and what the token subsequently represents. For 
example, when tokens represent a transferable security such as shares and bonds, 
that ICO would fall within the regulatory perimeter of the FCA.”3 

This is helpful as far it goes but provides no basis for establishing a principled 
approach for determining the financial regulatory obligations of those providing 
services in connection with crypto-assets, in particular those charged with the 
safe-keeping of crypto-assets. With the growth in demand for investment in crypto-
assets as part of (a) a portfolio of investments, which may also include regulated 
investments held by a regulated custodian, or (b) a fund, the property of which the 
law requires an authorised depositary to hold, the question of whether financial 
regulatory rules apply, including those which implement or give effect to the MiFID, 
CRD, UCITS and AIFMD regimes has assumed immediate importance. Even if special 
regimes do not apply, questions regarding the application of the general duties in law 
and equity arise. The Treasury’s recognition of crypto-assets requires development. 



Function over Form
The need to understand and classify crypto-assets according to their function has been raised 
elsewhere.4 This thinking developed, noting the need for a new classification scheme to cover 
the many functions which crypto-assets, particularly tokens, perform.5 By differentiating 
tokens based on their functional attributes, cryptocurrency tokens can be categorised into the 
following:

 – Crypto-transaction tokens. These act as a cash substitute – Bitcoin is the most well-
known example

 – Crypto-fuel tokens. These underpin generic blockchain applications – Ethereum is a 
well-known example

 – Crypto-voucher tokens. These can be exchanged for a predefined asset – Filecoin and 
Tether are examples 

This classification is data driven based on an examination of ‘financially significant’ crypto-
assets.6 For crypto-transaction tokens their role as a ‘better’ form of money is important and for 
crypto-fuel tokens, the popularity of blockchain applications and the utility of the crypto-fuel 
system in application development is vital when considering their value. For crypto-voucher 
tokens, the value of the underlying asset, the token’s exchangeability for that asset and the 
importance of a digital representation becomes important for users.7 The characteristics of 
each of these three types of crypto-assets therefore, informs any assessment of their value.

The First Dichotomy: Specified/Non-Specified Investment 
While a custodian or depositary may be required to safeguard and administer crypto-
transaction tokens and perhaps crypto-fuel tokens, it is the crypto-voucher token which is 
likely to give rise to the most inquiry.8 The key issue is whether the predefined asset for which 
the crypto-voucher token ‘may be exchanged’ is a specified investment within the meaning of 
the Financial Services and Markets Act 2000 (Regulated Activities) Order (‘RAO’). 

At a general level of analysis, exchangeability for a specified investment would suggest that the 
token is regulated because the crypto-voucher tokens ‘represent’ a specified investment to 
paraphrase and apply the FCA’s diktat referred to in the Treasury Report – the ‘General Test’. On 
a more specific analysis, the crypto-voucher tokens may themselves fall within the definition of 
a ‘certificate representing certain securities’ within the meaning of Article 80 of the RAO – the 
‘Specific Test’. This is in summary: a certificate or other instrument which confers contractual 
or property rights: (a) in respect of any share, debenture, alternative debenture, government 
and public security or warrant held by a person other than the person on whom the rights are 
conferred by the certificate or instrument; and (b) the transfer of which may be effected 
without requiring the consent of that person. 

The Specific Test is useful in that Article 80 is sufficiently flexible to accommodate both 
contractual rights, e.g. those conferred under a debt security such as a debenture, and property 
rights, e.g. those conferred under an equity security such as a share. The rights in a debt 

security exchanged for a debt-security token would be contractual, i.e. the right to receive the 
proceeds due under the terms governing the debt security. The rights in an equity security 
exchanged in an equity security token would be proprietary, i.e. the right to receive the 
proceeds of the liquidation of the property of the issuer of the equity securities.

To the extent that the predefined asset for which the crypto-voucher token ‘may be 
exchanged’ is not a security, e.g. it is cash, precious metal or indeed a crypto-transaction token 
such as Bitcoin, the safeguarding and administration of that ‘security token’ is not a regulated 
activity on the ‘Specific Test’, noting that Article 40 of the RAO only covers the safeguarding 
and administration of specified investments, with the depositary or trustee of an AIF function in 
Article 51ZC of the RAO being broader. On the ‘General Test’ a ‘designated investment token’ 
which is not a security token, such as a crypto-voucher token which may be exchanged for a 
unit in a collective investment scheme – a ‘CIS token’, would be captured as well as the person 
safeguarding and administering the CIS token subject to Article 40 or Article 51ZC of the RAO, 
as the case may be.9 The relevant provisions of (a) the FCA CASS Sourcebook10 and (b) AIFMD 
Level 2 Regulation,11 as the case may be, would apply to the holding of such assets.

The fact that crypto-assets are not specified investments does not necessarily result in an 
absolution from regulatory rules. As mentioned, for depositaries subject to the AIFMD and EU 
and UK provisions made under or giving effect to the AIFMD, the safekeeping duties are 
broader. These include: (a) the holding of the ‘financial instruments’ of an AIF in custody; and 
(b) for all other assets of the AIF, verifying whether the AIF (or AIFM acting on behalf of the AIF) 
holds an ownership interest in those assets, based on internal and external evidence of 
ownership.12 A depositary would have to hold a crypto-voucher token which can be 
exchanged for a financial instrument, within the definition of MiFID,13 in custody whereas it 
would only have to undertake ownership verification for any other type of crypto-voucher 
token or indeed crypto-transaction token, e.g. where an AIF manager decides to invest in 
Bitcoin. 

The Second Dichotomy: Individual Register/Distributed Register
The notion of one instrument giving an entitlement, i.e. a right of exchange, to another 
instrument highlights the question of whether both the crypto-voucher token, i.e. the crypto-
asset, and the asset to which it gives the token holder rights, i.e. the real asset, gives rise to a 
‘two levels of safeguarding issue’ giving rise to confusion of what is, in fact, being safeguarded, 
who is responsible and what this entails. 

The ‘two levels of safeguarding issue’ is resolved, however, by acknowledging the different 
nature of the ledger or register in or on which the real asset is recorded and the ledger or 
register in or on which the crypto-asset is recorded: an asset, for example, held in an 
(individual) company register and a crypto-voucher token being a digital representation of the 
beneficial interests in that asset, recorded in the (distributed) blockchain register separate from 
the company register. 

The individual/distributed register dichotomy also gives rise to the question of how one treats 
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the interests shown on each: the registered holder of the crypto-voucher token takes the 
beneficial title in the token by having its identifier entered on the (distributed) blockchain 
register, with the legal title in the real asset remaining with the holder of the real asset whose 
name is entered on the (individual) asset register. The beneficial interests in the real asset pass 
to the crypto-voucher token holder, the token giving the holder rights to receive the asset or 
another asset, including an amount of money or indeed crypto-transaction tokens, equal to 
the value of the asset in exchange for the token.14

Safekeeping and Tokens as ‘Property’?
On a practical analysis, the process of issuing a crypto-voucher token which can be exchanged 
for beneficial interests in real assets is no more than the entry of the beneficial interests on the 
blockchain register. However, the safekeeping and control over the real asset is also vital on a 
practical analysis and the role of the custodian as trustee is central to ensuring the integrity of a 
crypto-voucher token: if there is no or a diminished real asset for which a token may be 
exchanged, that token has no or diminished value. 

Therefore the effectiveness of the safekeeping arrangements for the holding of, for example, 
crypto-voucher tokens giving rights to equity shares held in custody or to gold bars in a vault, 
or stable coins linked to currency held in a bank account,15 assume a vital importance. This 
does not of course diminish the importance of the safekeeping arrangements for the tokens in 
a custody wallet, in which any type of token may be held, especially those with respect to 
protection of the ‘key’. 

The question of whether the ‘look-through’ to the rights in the real asset resolves the questions 
over the treatment under the law of property of crypto-tokens generally remains, and is 
beyond the scope of this article.16 Certainly the difficulties highlighted in the decision in Your 
Response Ltd v Datateam Business Media Limited [2014] EWCA Civ 281 in which the court 
refused to recognise information held in an electronic database as property diminish if not 
evaporate if one looks through to the underlying tokenised asset with the crypto-voucher 
token merely being the proof of property (in the underlying asset) rather than property itself. 
On the basis that tokenisation, i.e. the creation of the crypto-voucher token, amounts to no 
more than an entry on the blockchain register which matches what happens in practice, then 
the principle matches the reality.17 Where a principle can match, or come close to matching, 
reality, this can only help defend the principle.
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