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Although companies trade in an increasingly global 
market and despite advances in the recognition of 
foreign insolvencies in many jurisdictions, there has 
been little international harmonization of insolvency 
laws. As a result, rules vary significantly from 
jurisdiction to jurisdiction.

Eversheds Sutherland has restructuring and insolvency lawyers across the world to help 
you cut through the complexity. We represent creditors and debtors in an extensive range 
of bankruptcy and insolvency proceedings, and also have wide-ranging experience in 
out-of-court workouts. Our aim is to offer you timely, individually tailored advice in 
testing times. We take a multi-disciplinary approach and often collaborate with 
colleagues in our Banking, Private Equity, Pensions, Employment, Real Estate and 
Regulatory teams. Understanding the complexities of financial distress is only part of the 
equation, however. In-depth technical and sector knowledge enables us to deliver 
solutions that are specific to each business, from energy and infrastructure companies to 
media and telecommunications.

The purpose of the Eversheds Sutherland international 
guide to company insolvency is to provide a quick reference 
guide to company insolvency laws and procedures in a 
range of jurisdictions. This guide summarizes the law 
relating to corporate insolvency and restructuring on a 
country by country basis and answers some of the questions 
most likely to be asked by distressed companies or their 
creditors. This guide only considers the rules that apply to 
general company insolvency. It does not address the 
insolvency procedures that apply to individuals or special 
insolvency regimes (for example, those applicable to credit 
institutions, investment banks or insurers). If you have a 
query in relation to such matters, please ask one of the 
contacts named in the guide.

Introduction

Global Restructuring Review 2020 - 
world’s top 100 firms for cross-border 

restructuring and insolvency 2



Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable to 
companies?

Administration – a flexible procedure that can be used to achieve a range of 
outcomes for a distressed company, from a restructuring to a liquidation of the 
company’s assets. It is frequently used in order to achieve a sale of the business of the 
company as a going concern (the terms of which have often been agreed in advance 
of the administrators being appointed, in which case it is known as a “pre-packaged” 
sale or “pre-pack”). In order to protect the business and preserve its value, the 
company is protected by a statutory moratorium whilst in administration. 
Administrators can be appointed by the company; itself or a creditor holding a 
floating charge filing a notice of appointment at court; alternatively, an application for 
an administration order can be made to the court by the company or by any creditor.

Liquidation – also referred to as “winding-up”, liquidation is a terminal process 
intended to facilitate the realization of the company’s assets, the fair assessment and 
payment of the claims of its creditors and, in the case of a solvent liquidation, the 
division of any surplus among the shareholders. It can be commenced by an order of 
the court (compulsory liquidation) – generally on the petition of a creditor – or by a 
resolution of the company’s shareholders (voluntary liquidation). A voluntary 
liquidation may be a “creditors’ voluntary liquidation” (generally insolvent) or 
“members’ voluntary liquidation” (solvent).

Moratorium – a “debtor in possession” procedure (introduced in 2020) whereby the 
company is protected from action by its trade creditors for a short period, so as to 
allow time for restructuring proposals to be considered. The moratorium is available 
only to companies that are capable of rescue as a going concern, and lasts for an 
initial period of 20 days (which can be extended, with majority creditor consent, for 
up to a year). The moratorium is overseen by an insolvency practitioner known as a 
“monitor”.

CVAs – a CVA is a statutory compromise between a company and its creditors. The 
distressed company can propose a restructuring plan to its creditors, which will be 
binding on those creditors if approved by the relevant majority (75% by value 
including at least 50% of creditors unconnected with the company). Secured or 
preferential creditors cannot be bound without their consent. A creditor can apply to 
court to challenge a CVA that it considers to be unfair. CVAs may be used to avoid or 
supplement other insolvency procedures, such as administration or liquidation. The 
terms and effects of the CVA will vary from case to case, but they are frequently used 
by companies with large portfolios of leased properties (such as retailers) to 
restructure lease liabilities.

Scheme of Arrangement – like CVAs, schemes allow the proposal of a restructuring 
plan to creditors, but they are also used to effect a wide range of other compromises 
and arrangement between the company and its creditors or shareholders. Unlike 
CVAs, schemes can bind secured creditors. The scheme is a company law rather than 
insolvency law mechanism, but provides a useful tool for corporate restructuring 
especially where there are dissenting creditors. Creditors or members whose 
interests are similar are divided into classes, and the scheme only becomes effective if 
approved by the relevant majority (at least 75% by value and 50% in number) of the 
members of each class. Under the new Part 26A scheme procedure (introduced in 
2020), dissenting classes of creditors can be “crammed down”: ie the scheme can be 
imposed on a class even if the class rejected it, in certain circumstances. 

A company does not need to be insolvent to implement a CVA or a scheme. 
Liquidation and administration require the company to be insolvent (on a cash flow 
basis or on a balance sheet basis)

Receivership - allows secured creditors (eg lenders) of a company to appoint a 
receiver, who will then take possession of the secured assets of the company and 
seek to realize their value in order to discharge or reduce the debt owed to the 
secured creditor. The control of the receiver will be limited to the specific fixed assets 
over which he or she has been appointed: generally a property. The receiver will not 
control the company itself or it business. A company can simultaneously be in 
receivership and another form of insolvency (eg liquidation). 

England and Wales
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1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? 
If so, what is the effect of the moratorium? 

Yes: under legislation introduced in 2020, companies which meet the criteria can 
now use the freestanding moratorium process (described above). The effects of entry 
into a moratorium are that:

 – the company has a “payment holiday” for most pre-moratorium debts (but must 
continue to pay the costs of continuing to trade during the moratorium and, 
amongst other debts, any sums due to banks or other lenders)

 – the presentation of winding-up petitions and the appointment of administrators 
are prohibited, except by the directors (or, in the case of winding-up, on public 
interest grounds)

 – except with the permission of the Court:

 – landlords cannot exercise rights of forfeiture

 – creditors cannot enforce security, unless it relates to collateral arrangements or it was granted 
during the moratorium with the consent of the monitor

 – no legal process can be commenced or continued against the company, unless it is employment-
related and

 – creditors cannot take action in respect of debts for which the company has a “payment holiday” or 
apply to the Court for permission to do so 

Prior to the introduction of the moratorium procedure, a company that needed a 
moratorium to protect it from creditor action whilst a restructuring was effected 
generally went into administration, with the administration being discharged once the 
restructuring plan has been approved. It may be that this approach continues to be 
used in some cases, despite the availability of the freestanding moratorium.

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

In most cases, between six and ten weeks (depending on whether the creditor serves 
a “statutory demand” so as to establish insolvency before presenting a winding-up 
petition, or simply presents a petition immediately).

1.4  Does your jurisdiction make use of a distressed sale process by which the 
business/assets of the company can be sold?

Yes. A distressed sale of the business or assets of a company will generally take place 
through administration. 

It is common for the preparations for the sale (eg identifying the purchaser and 
negotiating and drafting the sale documentation) to be undertaken before the 
commencement of the administration and the sale concluded immediately 
afterwards (usually without court or creditor approval, or even often knowledge). This 
is referred to as a “pre-packaged” or “pre-pack” sale. In a pre-pack, there will 
necessarily be limited marketing of the business/assets. The administrators is 
therefore responsible for ensuring that a fair price is obtained. 

Sometimes a pre-pack sale may be made to a purchaser controlled by a secured 
creditor. The consideration for such a sale would typically involve a release and/or an 
assumption of all or some of the secured liabilities by the secured creditor.

Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

Office-holders must be licensed insolvency practitioners. They are generally 
accountants who have obtained a specialist insolvency qualification. 

2.2  Who decides the identity of the insolvency office-holder, and what restrictions 
apply? 

This depends on the process:

 – in an administration, the administrator will be chosen by the appointor (either a 
secured creditor or the company/its directors);

 – in a voluntary liquidation, a liquidator will be appointed by the shareholders but – 
in the case of a creditors’ voluntary liquidation (“CVL”) – may be replaced by the 
creditors. Alternatively, where a CVL follows an administration, the former 
administrators will often act as liquidators;

 – in a compulsory liquidation, the court will appoint the Official Receiver (a civil 
servant) as liquidator. An alternative liquidator may then be appointed by the 
creditors;

 – in a moratorium, the monitor is chosen by the directors;

 – in a CVA, the supervisors will be nominated by the company

 – in receivership, the receivers are chosen by the secured creditor which appoints 
them

2.3  Are insolvency cases heard by specialist judges, or in the general commercial 
courts?

Judges hearing insolvency cases will generally have specialist insolvency experience.

Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In an administration or liquidation the powers of the directors cease (unless 
continued by the office-holder), and the office-holder takes control of the company. 

In a moratorium, CVA or scheme the directors remain in control of the company 
(although, in the case of a moratorium or CVA, subject to supervision by an 
insolvency practitioner).

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

Not absolutely. However, there will be circumstances in which continued operation 
of the company poses such a high risk of personal liability that the directors are 
effectively forced to file for insolvency, in order to protect themselves.
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3.3 What are the risks facing the directors of an insolvent company?

The chief risks of civil liability for directors are:

 – wrongful trading (if they fail to take every step to minimize the losses to creditors, 
once they know or ought to know that the company cannot avoid insolvent 
liquidation or administration)

 – breach of duty (in particular, if they fail to have regard to the interests of creditors at 
a point where the company is insolvent or likely to become insolvent)

In principle, directors can be held criminally liable for a number of insolvency-related 
offenses including fraudulent trading but, in practice, prosecutions are very rare.

Directors whose conduct indicates that they are unfit to be company directors can be 
disqualified from acting as such, or being involved in the management of a company, 
for a period of between two and 15 years.

Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

 – fixed charges (including mortgages) – security over immovable property and 
specific movables (such as identified items of plant and machinery). Can also apply 
to intangibles (such as intellectual property rights)

 – floating charges – flexible security which can apply to any class of asset, including 
a fluctuating set of movables (such as stock) (but which rank below certain 
unsecured debts and the expenses of the insolvency proceedings)

 – liens/pledges – possessory security over tangible assets

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

In administration or a moratorium creditors (secured or otherwise) are prevented 
from taking enforcement action against the company or its assets, or commencing or 
continuing legal proceedings against it (although, in an administration, such action 
may be taken with the consent of the administrator or permission of the court). The 
rights of secured creditors are otherwise respected, as regards to priority over 
unsecured creditors.

In general a creditor’s right to enforce its security is unaffected by a liquidation, and a 
secured creditor may proceed to realize its security provided that it does so outside 
any court proceedings.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is the 
secured creditor entitled to claim for the shortfall?

Yes. A secured creditor which has realized its security may prove for the balance of its 
claim after deducting the amount realized. Furthermore, if a secured creditor 
voluntarily surrenders its security for the general benefit of creditors, it may prove for 
its whole debt as if it were unsecured.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

Preferential debts rank after debts secured by fixed charges and ahead of debts 
secured by floating charges. The main classes of preferential creditor are as follows: 

 – contributions to occupational pension schemes

 – unpaid wages (up a maximum of £800 per employee)

 – accrued holiday pay due to employees

 – in the case of an insolvent company which provided services covered by the 
Financial Services Compensation Scheme certain sums owing to or covered by the 
Scheme

Tax debts owed by the company are not currently preferential. However, certain tax 
debts will become preferential from 1 December 2020.

Sums due to the shareholders of the company in their character as shareholders (eg 
in respect of dividends which have been declared but not paid) are subordinated to 
the claims of unsecured creditors.

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

There is no fixed time period in which claims must be filed.

Following the start of an insolvency, the office-holders will contact creditors and 
invite them to submit details of their claim (a process referred to as “proving” the 
claim, using a form referred to as a “proof of debt” or simply a “proof”). At first, the 
primary purpose of submitting a proof will generally be to allow for votes to be cast in 
a “decision process” within the insolvency (eg a vote on administrators’ proposals). 
Creditors are not obliged to submit a proof at this point, unless they wish to vote. If a 
creditor does not submit a proof, it will not lose the ability to do so in future.

At a later point, when they have funds available to make a distribution to creditors, the 
office-holders will set a “last date for proving” (or “bar date”), and notify creditors 

accordingly. If a creditor does not submit a proof before that date, it is likely to lose its 
right to participate in the distribution to which the bar date applies. However, it will 
not generally lose the chance to participate in future distributions, or to “catch up” – 
ie to be paid in respect of its claims up to the level of payment made in earlier 
distributions – if funds allow.

The position may be different in a CVA or scheme of arrangement, where the date for 
proving will generally be set in the proposal or scheme document. Creditors should 
ensure that they submit their claim before any such date, in order to ensure that they 
are included in the process.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Yes. As a general rule, insolvency proceedings under English law may allow set-off 
without a contractual right, or may expand the scope of an existing set-off right, but 
will not deprive a creditor of set-off rights altogether. 

The only significant exception to this general rule relates to multilateral set-off (ie 
contractual rights which provide for set-off between more than two parties). Such 
multilateral rights would be overridden by mandatory insolvency set-off in certain 
insolvencies (namely compulsory liquidation, “distributive administration”* and 
bankruptcy). Insolvency set-off applies only to “mutual” debts (ie those due between 
the same two parties, excluding claims acquired after the commencement of the 
insolvency), so that, if insolvency set-off applies, the set-off available to the 
counterparty would be limited those debts, whatever the terms of the contractual 
right.

* “Distributive administration” refers to an administration in which the administrator 
has been permitted by the court to make a distribution to creditors (thus engaging the 
rules applicable to distributions, including insolvency set-off). An administration will 
almost never start as a distributive administration, but may be converted at a later 
stage. Many administrations never become distributive. 
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4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

Whether such clauses are effective depends on the nature of the contract and the 
role of the insolvent party under the contract.

Where a company is subject to insolvency proceedings, suppliers of goods and 
services to the insolvent company will be unable to rely on any provision in their 
contract which gives them the right to terminate the relevant contract or supply, or 
provide for the automatic termination of the relevant contract or supply, as a result of 
the insolvency. In addition, a supplier will not be entitled to terminate for a pre-
insolvency termination event, or to “ransom” the company for the supply of goods or 
services during the relevant insolvency procedure.

Note that this rule only applies to supplies of goods and services to an insolvent 
company. It does not apply to contracts that are not contracts for the supply of goods 
or services, or such contracts where the insolvency company is the supplier rather 
than the recipient.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

In principle yes, providing that the clause is incorporated into the contract between 
the parties and the goods in question can be identified. Retention of title can secure 
all monies due from the company to the supplier and is not limited to sums due under 
the particular order in question.

4.9 Are foreign creditors treated equally to domestic creditors?

Yes.

Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

An insolvency office-holder can challenge: 

 – transactions at an undervalue (concluded in the two years prior to the 
commencement of insolvency proceedings)

 – preferences (concluded in the six months prior to the commencement of 
insolvency proceedings, or two years where the preferred creditor is connected to 
the company)

 – floating charges granted in respect of pre-existing indebtedness (in the year  
prior to the commencement of insolvency proceedings (two years where the  
charge-holder is connected to the company))

 – transactions defrauding creditors (no fixed time limit on bringing a challenge)

5.2 Who is entitled to challenge transactions under these provisions?

Claims in respect of transactions at an undervalue, preferences and invalid floating 
charges may only be commenced by the insolvency office-holder or an assignee of 
the claims (following an assignment by the office-holder).

Claims for transactions defrauding creditors can be brought by the office-holder (or 
an assignee) or by a victim of the transaction. However, where the claim is brought by 
a victim of the transaction, relief will still generally be awarded to the company, rather 
than the specific victim (on the basis that the victim will be entitled to its share of the 
company’s recovery, together with other creditors). 

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes – insolvency proceedings commenced in the courts of other EU members states 
will be automatically recognized under the EC insolvency regulation (subject to any 
changes following the end of the Brexit transition period). 

Insolvency officeholders appointed in other jurisdictions can obtain recognition 
under the Cross-Border Insolvency Regulations 2006 (which implements the 
UNCITRAL model law) or section 426 Insolvency Act 1986. 

Note, however, that judgments obtained in actions arising from insolvency 
proceedings (such as claw-back claims) outside the EU will not generally be 
enforceable against a defendant in England unless the defendant has submitted to 
the foreign jurisdiction (eg by submitting a claim in the insolvency).

6.2 If so, what assistance can your courts provide, following recognition?

There is a wide range of assistance that a UK court can grant, and such assistance 
broadly extends to doing whatever the English court could have done in the case of 
an English insolvency proceeding (including enabling foreign creditors to gain access 
to property situated in England and Wales and restraining creditor action/proceedings 
in respect of the insolvent company) subject to judicial discretion. 

6.3  Is it possible to commence insolvency proceedings in relation to a foreign 
company?

Yes. The English courts have a broad jurisdiction to commence insolvency 
proceedings in relation to companies incorporated abroad.

6



Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

As a general rule, English law is favorable to creditors, and the key principles are 
widely understood. There are a few frequent mistakes made by foreign creditors but, 
of course, creditors should seek advice whenever required.

7.2  Are there any other stakeholders or entities (eg governmental or regulatory) 
which may influence the outcome of any restructuring?

Where a debtor company has a “defined benefit” pension scheme, the trustees of the 
scheme and the Pension Protection Fund will generally be key stakeholders in any 
restructuring. 

In the case of a regulated entity, the regulator (eg the Financial Conduct Authority) 
will need to be consulted.

HM Revenue and Customs (the UK tax authority) will be a major creditor in many 
insolvencies, and in some procedures (eg CVAs) may exercise a significant degree  
of control.

7.3 Are there currently any proposals for significant reform of your insolvency laws?

Following the reforms introduced in 2020 (by the Corporate Insolvency and 
Governance Act 2020) there are now no significant proposals for reform, other than 
the extension of preferential status to some tax debts, from 1 December 2020, as 
noted above.

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic,  
and state whether those changes are likely to be temporary or permanent.

Since the outbreak of the COVID-19 pandemic, the UK government has implemented 
various changes to English insolvency law (as referred to above) by the Corporate 
Insolvency and Governance Act 2020. 

In addition to the permanent changes to insolvency law (the new moratorium 
procedure, Part 26A schemes of arrangement and the prohibition on termination  
of supply contracts), the changes include various temporary measures to  
assist companies affected by the pandemic, such as restrictions on  
winding-up proceedings.
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Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable  
to companies?

 
The voluntary restructuring procedures are the following:

 – mandat ad hoc/conciliation 

The judicial restructuring and insolvency procedures are the following:

 – safeguard

 – rehabilitation

 – liquidation 

Mandat ad hoc/Conciliation – provided that it is not insolvent or is insolvent for less 
than 45 days, a company’s director may ask the commercial court to appoint a 
mandataire/conciliator in order to negotiate with the creditors either a sale of 
business assets plan and/or a restructuring plan. These proceedings are confidential 
during the negotiation phase and remain fully confidential as regards the mandat ad 
hoc (whilst under conciliation, the restructuring plan has to be court-approved and 
becomes public). Both procedures offer a new monies security, but only the 
conciliation offers a moratorium. A mandat ad hoc procedure lasts a maximum of five 
months, whereas a conciliation lasts for a period of three months but can be renewed 
as many times as the conciliator and the court deem it necessary.

Safeguard – a company that has not ceased to be able to pay its debts as they fall due 
but is nevertheless financially distressed can apply to court for safeguard 
proceedings, which provide for a moratorium on enforcement by creditors while a 
debt restructuring plan is prepared. The company has six months (extendable to 18 
months) in which to negotiate and agree the rescheduling or compromise of all or 
part of its debts with its creditors. If the plan is successfully implemented the 
company returns to financial health. Derivatives of this procedure also exist, where a 
restructuring plan must be adopted within three months of the opening of the 
proceedings, in relation to all kinds of debts (fast-track safeguard) or to financial 
debts only (financial fast-track safeguard).

Rehabilitation (or receivership) – directors are obliged to file for insolvency 
proceedings within 45 days after their company became insolvent (unless a 
conciliation procedure has been opened in the meantime). Rehabilitation 
proceedings provide for a moratorium on enforcement by creditors while a 
restructuring plan is prepared. The court approves the restructuring plan, which is 
binding on the creditors even though they have no say in it. If the plan is successfully 
implemented the company returns to financial health.

Liquidation – the purpose of liquidation is the realization of a company’s assets and 
the distribution of the proceeds to its creditors. 

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

 
A company can only obtain a moratorium while preparing a restructuring plan by 
applying for a conciliation, a safeguard or a rehabilitation procedure. The moratorium 
prevents the initiation or the continuation of legal proceedings, the enforcement of 
debts and the termination of contracts. 

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

 
Two months to commence and 12 to 18 months to achieve, provided that:

 – it is proven to the court that the company has ceased being able to pay its debts as 
they fall due

 – the company is not capable of being rescued by means of a restructuring plan

France
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Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

 
Only persons appointed by the commercial court and qualified as “administrateurs 
judiciaires” may act as insolvency office-holders in the course of safeguard or 
rehabilitation procedures, and only those appointed by the commercial court and 
qualified as “mandataires judiciaires” may act as insolvency office-holders in the 
course of liquidation procedures. These are regulated professions. Accountants or 
qualified lawyers, even specializing in insolvency law, cannot act as such. 

This does not apply to non-judicial liquidation, when the partners/shareholders of the 
company wish to close and liquidate it although the company is able to meet its 
liabilities and is profitable. 

2.2  Who decides the identity of the insolvency office-holder, and what 
restrictions apply? 

 
The insolvency office-holder is appointed by the commercial court opening the 
restructuring/insolvency procedure.

2.3  Are insolvency cases heard by specialist judges, or in the general  
commercial courts?

 
The insolvency cases are heard by the specialized chambers of the commercial court 
named “chambre du conseil”. Judges sitting in this chamber are experienced and de 
facto specialized in insolvency matters. The commercial court judges are elected 
business people who should undertake continuous training. Although there is no 
legal obligation to do so, appointed judges are often judges who are specialized in 
insolvency cases (specialization acquired with experience and continued training). 
Regarding important restructuring/insolvency procedures, appointed judges are very 
experienced and knowledgeable.

Position of directors          

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

 
The company’s managers remain in control subject to the supervision and assistance 
of the court appointed administrator.

Rehabilitation – depending upon the terms of the order commencing rehabilitation, 
the court appointed administrator will either supervise the directors, assist them or 
directly manage the company.

Liquidation – the powers of the directors cease and the liquidator takes control of the 
company.

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

Yes. Directors are obliged to file for insolvency proceedings when their company is 
unable to meet its due liabilities with its available assets, and within 45 days after this 
situation arose. 

3.3 What are the risks facing the directors of an insolvent company?

Directors can be held civilly liable for the company’s debts if they mismanaged the 
company and that mismanagement caused the company to become balance sheet 
insolvent. 

Directors can be held criminally liable if their mismanagement of the company is 
sufficiently serious.

Directors found civilly or criminally liable for mismanagement may be disqualified 
from acting as directors.

Position of creditors           

4.1    What are the main forms of security over movable and immovable property? 
Security over immoveable property is taken by:

 – mortgage (hypothèque) 

 – lender’s lien (privilège de prêteur de deniers) 

Security over tangible moveable property is taken by various forms of pledges (gage), 
many of which require registration at various registries.

Security over different kinds of intangible movable property is taken by various forms 
of a different kind of pledge (nantissement). 

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

The rights of the secured creditors are unaffected by the opening of insolvency 
proceedings, except that the security is unenforceable, secured creditors will only be 
paid by the court, administrator or liquidator, and depending on their ranks.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is the 
secured creditor entitled to claim for the shortfall?

Yes. The creditor is entitled to claim for the shortfall.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

Preferential status is given to debts owed to employees in respect of remuneration 
incurred after or in the two months prior to the judgment commencing insolvency 
proceedings.
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4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

 
Yes. Creditors must lodge their claim within a certain timeline after the publication of 
the insolvency judgment in the BODACCC (official publication). The deadline is two 
months for creditors with headquarters or a branch in Metropolitan France and four 
months for foreign creditors with no presence in Metropolitan France. If creditors do 
not lodge their claim in due course, then their claim becomes inadmissible. This 
means that the claim still legally exists but might not be recovered in the course of 
the insolvency proceedings and remains unenforceable until the end of the 
proceedings. In other words, the creditor’s only chance of recovery is that his debtor 
is successfully rehabilitated.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

 
Yes. the opening of restructuring/insolvency procedures (at the exception of mandat 
ad hoc) prevents any form of payment of the creditors by the debtor company, 
including through such mechanisms. In some instances and by exception, legal (and 
not contractual) rights of set-off might apply.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

 
No, they are void by law as a matter of public policy.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

 
Yes. Any demand for return of property under a retention of title clause must be made 
to the administrator by registered mail within three months of publication of the 
insolvency judgment.

4.9 Are foreign creditors treated equally to domestic creditors?

 
Yes.

Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

 
Certain transactions entered into within the 18 months prior to the insolvency 
judgment are automatically void including:

 – deeds assigning movable or immovable property

 – payment of debts prior to the due date

 – payments of debts by means that are not common business practice, eg payments 
other than in cash or cash equivalents

 – grants of security

Any other transaction entered into in the 18 months prior to the insolvency judgment 
can be avoided at the discretion of the court where the counterparty knew that the 
company was insolvent at the time of the transaction. Where such a transaction was 
with a company in the same group, the counterparty’s knowledge of the company’s 
insolvency is presumed.

5.2 Who is entitled to challenge transactions under these provisions?

 
The insolvency office-holder, the receiver/liquidator and the public prosecutor are 
the only ones entitled to challenge these transactions.

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

 
Yes. 

Insolvency proceedings commenced in the courts of other EU member states are 
automatically recognized under the EC insolvency regulation. Achieving recognition 
of insolvency proceedings commenced in countries that are not EU member states is 
possible in theory but impractical in reality.

Insolvency proceedings commenced in the courts of non-EU member states are not 
automatically recognized, unless an international treaty sets out otherwise. In order 
to be recognized in France, two conditions must be met:

(i) no insolvency proceedings have already commenced in France and (ii) the 
recognition (“exequatur”) of the judgment opening the foreign insolvency 
proceedings must have been granted. To be granted recognition, the foreign 
judgment must meet certain conditions, including that is has been produced by  
a competent authority, complies with international public order and does not 
constitute a fraudulent evasion of the law.

6.2 If so, what assistance can your courts provide, following recognition?

 
When insolvency proceedings opened in a foreign jurisdiction are recognized in 
France, the recognition has effect retroactively at the date of the opening of the 
proceedings. Also, no insolvency proceedings can be opened in France.

In addition, and provided that the applicable foreign law provides for the below 
consequences, French law makes them effective in France (and French courts 
provide assistance to their consequences):

 – the directors no longer have control of the company

 – the debts cannot be enforced

 – the recovery proceedings cannot be initiated or pursued

 – certain transactions entered into before the opening of  
the insolvency proceedings can be declared void

However, if the debtor’s assets are to be recovered in France, French law of execution 
and enforcement is solely applicable.

6.3  Is it possible to commence insolvency proceedings in relation to a 
foreign company?

 
It is possible to commence insolvency proceedings in France in relation to a foreign 
company, as long as this other company has in France the place of its main interests. 
This notion differs from the center of main interests concept set out by EU Regulation 
and which corresponds, by assumption, to the company’s headquarters. The place of 
main interests might be broader and is determined by the courts on a case-by-case 
basis. The criteria might be the existence of a branch, the localization of assets, the 
conclusions of transactions in France, etc.

As stated above, it is however not possible to commence insolvency proceedings in 
relation to a foreign company if foreign proceedings have already commenced in a 
foreign jurisdiction and been recognized in France (exequatur).

As regards the concept of secondary proceedings, it only exists under the EC 
insolvency regulation.
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Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

French insolvency law is said to be designed to protect the debtor’s business rather 
than to help the creditors to recover their claims.

7.2 Are there currently any proposals for significant reform of your insolvency laws?

There are currently no proposals for reform (a significant reform having occurred in 
2014, and the EU Restructuring Directive (2019/1023) having been implemented by 
Law No. 2019-486 of 22 May 2019).

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic,  
and state whether those changes are likely to be temporary or permanent.

Changes to our insolvency laws have been implemented in response to the impact of 
the COVID-19 pandemic. All of them are said to be temporary but some of them 
might have long-lasting effects. The most significant changes are described below.

Extension of recovery plans – three levels of extension are possible, with an 
automatic extension of the plans during the period of the pandemic, with a possible 
second extension for a maximum of one year and a possible third extension also for a 
maximum of one year. These provisions also allow (where appropriate) for the 
rescheduling of the instalments provided for in the plan. 

Pre-insolvency procedures extensions – non-judicial proceedings commenced 
during or before the state of health emergency are granted an automatic extension.

Hearing avoidance provisions – several situations are considered by the lawmakers. 
First, the declarations of suspension of payments might be filed online rather than 
with the court’s clerk (https://www.tribunaldigital.fr/). Second, whilst procedures 
before the commercial court are “oral” (as opposed to written) proceedings, the 
debtors may request the authorization to formulate their claims and means in writing, 
the parties may exchange their writings and exhibits by any means, provided that the 
court can ensure that the adversarial process is respected and the hearings may be 
held without the parties being present (hearings might be held by any audio-visual 
means of communication and, where appropriate, by any electronic means  
of communication).

Take-over of insolvent companies: under certain conditions, the prohibition that 
hindered owners of insolvent companies to bid for taking them over as part of a 
restructuring or liquidation plan has been lifted.

12



Contacts

Remi Kleiman
Senior Office Partner 
 
M: +33 6 24 26 34 05 
remikleiman@eversheds-sutherland.com 

13

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Kleiman_Remi


Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable 
to companies?

 
Insolvency administration (“Insolvenzverwaltung”) – a court procedure in which an 
administrator takes control of the company. The directors of a limited liability 
company (especially GmbH and AG) that is cash flow or (with certain additional 
criteria to be met) balance sheet insolvent (ie, illiquid or over-indebted) must apply for 
insolvency administration. Where a limited liability company is likely to become cash 
flow insolvent (imminent illiquidity), its directors can voluntarily apply for insolvency 
administration. The application can also be filed by a creditor but only on the grounds 
of illiquidity or over-indebtedness.

The proceedings are flexible and can be used to achieve a range of outcomes for a 
distressed company from a restructuring to a liquidation of the company’s assets. It is 
frequently used in order to achieve a sale of the business of the company as a going 
concern. In order to protect the business and preserve its value, the company is 
protected by a statutory moratorium whilst in insolvency administration.

Debtor-in-possession management/self-administration under supervision 
(“Eigenverwaltung”) – a court procedure in which the company’s management 
remains in control of the company subject to supervision by a procurator. This 
procedure can be applied for as part of the application for insolvency administration. 
It is frequently used in order to achieve a sale of the business of the company as a 
going concern or to ensure that key suppliers continue to sell to the company.

Protective Shield (“Schutzschirmverfahren”) – German insolvency law provides for a 
special procedure which can be described as a preliminary debtor’s protection 
scheme. It is still an insolvency and court-supervised process intended to allow the 
company to propose an insolvency plan to the creditors (see below for further 
details). This procedure is not permissible if the debtor files for the opening of 
insolvency proceedings on account of illiquidity, ie only in case of an over-
indebtedness or where the imminent inability to pay arises only at some future point. 

Insolvency plans – insolvency plan proceedings are not a separate form of insolvency 
proceedings but are available in all three types of proceedings described above. Such 
a plan will be structured in a way by which the creditors and members are divided into 
classes with similar interests. The plan can also bind secured creditors and only 
becomes effective if approved by the relevant majority of each class and by the 
competent insolvency court. The plan provides for significantly increased flexibility in 
distribution compared to the regular proceedings.

Voluntary solvent liquidation proceedings – in case of a voluntary solvent liquidation 
of a German limited liability company (especially GmbH and AG), the shareholders 
pass a resolution to liquidate the company. The resolution and the nomination of the 
company’s liquidator/s (generally: the former director/s) are filed with the 
commercial register. The creditors of the company are to be invited to inform the 
company of any potential claims. Not earlier than one year after the publication of the 
voluntary liquidation in the German Federal Gazette and only after all known creditors 
have been paid in full, the remaining assets of the company may be distributed 
among the shareholders. The completion of the liquidation is filed with the 
commercial register and the company is deleted from the register and thus ceases to 
exist. These proceedings are only available as long as the company is solvent.

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

 
Yes, as part of the court-led process, ie the restructuring plan is prepared after the 
commencement of one of the three formal proceedings (see above) and the courts 
can (and regularly do) grant a moratorium in such circumstances. The moratorium 
prevents the enforcement of debt by a creditor and to a certain extent and for a 
certain time also a creditor taking possession on goods which are with the debtor.

Germany
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1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

 
Following an application to open insolvency proceedings (no matter if the application 
is filed by a creditor or the debtor), the insolvency court will at first order preliminary 
measures as part of the preliminary proceedings (see above). Final proceedings are 
then usually opened within two to three months from the application. An application 
by a creditor does, however, not necessarily lead to a liquidation of the company as a 
result of the insolvency proceedings. Rather, the company’s creditors in their entirety 
decide on the aim of the proceedings, eg, a liquidation or a (partial) restructuring of 
the debtor.

Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

 
The insolvency administrator or procurator must be a qualified natural person. The 
majority of insolvency office-holders are lawyers, while there are also some 
accountants and qualified tax advisors. Generally, the person must be listed with the 
competent insolvency court which normally provides for additional criteria which 
must be met.

In case of a voluntary liquidation, the company’s former directors can be (and usually 
are) nominated to act as the company’s liquidators.

2.2  Who decides the identity of the insolvency office-holder, and what 
restrictions apply? 

 
The insolvency administrator or procurator is appointed by the competent judge at 
the insolvency court. Generally, the court will only appoint an officeholder who is 
listed with the court for the position of an insolvency administrator. The debtor may 
propose a certain person for the office as insolvency administrator but the court is 
generally free to decide the identity of the insolvency office-holder.

In case of a debtor’s protection scheme, the court may decide not to appoint the 
provisional procurator who was proposed by the debtor only if the proposed person 
is manifestly not suited for taking on the office. In case of a debtor-in-possession 
management/self-administration under supervision (“Eigenverwaltung”), there is 
usually a board of creditors which would make a proposal to the court. The court can 
reject this proposal only under certain circumstances.

During the first meeting of creditors subsequent to the appointment of the insolvency 
administrator, the creditors may elect a different person to replace the court-
appointed administrator. The court may refuse the appointment only if the elected 
person is unqualified to assume such an office.

2.3  Are insolvency cases heard by specialist judges, or in the general commercial 
courts?

Specialist insolvency judges at the local courts (“Insolvenzabteilung des 

Amtsgerichts”).

Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In a debtor’s protection scheme or self-administration, directors generally remain 
entitled to act for and on behalf of the company under the supervision of the 
procurator.

In an insolvency administration, however, the administrator takes control of the 
company. During the first, preliminary stage of the insolvency proceedings, the 
directors legally remain in control of the company (although subject to supervision by 
a preliminary insolvency administrator).

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

If a limited liability company (especially GmbH or AG) is illiquid or over-indebted, the 
company’s directors are obliged by law to file for the opening of insolvency 
proceedings without undue delay but no later than within three weeks from the 
company’s becoming insolvent.

3.3 What are the risks facing the directors of an insolvent company?

If a director of a limited liability company (especially GmbH or AG) is in breach of his 
statutory duty to file for insolvency (see above), he will be liable for any payments 
made after the date on which the company became illiquid or over-indebted.  
This prohibition to make payments also applies in case of payments to shareholders  
if such payments will lead to the illiquidity of the company. The company’s directors 
may also be liable in tort to creditors for damages which resulted from a delayed filing 
for insolvency.

Directors who intentionally do not file for insolvency in a correct or timely manner 
may be criminally liable. This offense may be punished by imprisonment of up to 
three years or by a fine. If, in such a case, a director does not act intentionally but 
negligently, he may be punished by imprisonment of up to one year or by a fine.  
On conviction, a director will be disqualified from acting as a director for five years.
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Position of creditors           

4.1       What are the main forms of security over movable and immovable property? 
Security over immovable property is taken by:

 – mortgage (Hypothek)

 – non-accessory land charge (Grundschuld) 

Security over moveable property is taken by:

 – retention of title (Eigentumsvorbehalt)

 – assignment by way of security (Sicherungsabtretung/Sicherungsübereignung)

 – possessory security such as pledges or liens

4.2  How does the opening of insolvency proceedings affect the rights of 
secured creditors?

In any type of insolvency proceedings there is an automatic stay on enforcement 
action by creditors (secured or otherwise) or the commencement or continuation of 
legal proceedings.

If a creditor is the owner of an object (eg, if he is the lessor of a machine or, in case of 
a sales contract, if he agreed on simple retention of title with the debtor), the creditor 
will be entitled to claim the delivery of the object from the insolvency administrator.

A creditor who is secured by a pledge or lien or by an assignment by way of security is 
entitled to claim separate satisfaction. Generally, the insolvency administrator will be 
entitled to realize the security (eg, by selling it) and must then distribute the proceeds 
of the realization to the secured creditor. Out of the proceedsa cost contribution in 
an amount of 9% of the proceeds (in most cases) is kept for the estate.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is 
the secured creditor entitled to claim for the shortfall?

Yes. A secured creditor who has realized his security may prove for the balance of his 
debt as if it were unsecured after deducting the amount realized. Further, if a secured 
creditor voluntarily surrenders his security for the general benefit of creditors, he may 
prove for his whole debt as if it were unsecured.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

Debts owed to secured creditors are factually preferred. Debts incurred by the 
insolvency administrator after the commencement of insolvency proceedings or by 
the debtor company itself in case of a debtor-in-possession proceeding are legally 
preferred. Generally, debts owed to the company’s shareholders or debts owed to 
creditors who declared a valid subordination of their debts are subordinated to debts 
owed to unsecured creditors.

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

In its decision to open final insolvency proceedings, the insolvency court will set a 
deadline (usually three weeks to two months from the opening) for creditors to file 
their claims with the insolvency schedule.

Claims can validly be filed after the deadline has lapsed but must be filed before the 
final distribution of proceeds at the end of the insolvency proceedings. Late filing 
usually results in a fee of the insolvency court of EUR 20.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Yes. A creditor who is also a debtor of the company in administration may have the 
benefit of a right of set off after the opening of the insolvency proceedings if he had 
that right already prior to the opening of the proceedings.

A creditor may not set off any pre-insolvency claims against claims by the debtor/
insolvency estate which arose after the opening of the proceedings. The right of set 
off may also be excluded if the creditor has acquired the opportunity to set off a claim 
through an avoidable legal act.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

This will depend on the nature of the contract. The terms will be invalid if they provide 
for an automatic termination of a contract, as are terms that deprive the insolvent 
party of the right to be paid sums that have fallen due prior to the commencement of 
insolvency. Inclusion of terms that provide for termination on insolvency are 
prohibited in certain contracts including leases of real estate and leases of chattels. As 
a general rule, such terms are prohibited which only refer to the insolvency situation.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

Yes, provided that the retention of title clause is validly agreed upon by the parties and 
incorporated into the contract and the goods in question can be properly identified. 
In general, the validity of the retention of title is subject to the law of the jurisdiction 
where the goods in question are situated.

4.9 Are foreign creditors treated equally to domestic creditors?

Yes.
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Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

The insolvency administrator can challenge:

 – transactions at an undervalue (concluded in the four years prior to filing for 
insolvency)

 – preferences (up to ten years prior to filing for insolvency)

 – transactions entered into in the three months prior to filing for insolvency

 – repayment of a shareholder loan (in the year prior to filing for insolvency)

 – provision of security for a shareholder loan (in the ten years prior to filing for 
insolvency)

5.2 Who is entitled to challenge transactions under these provisions?

Only the insolvency administrator or procurator.

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes – proceedings commenced in the courts of other EU Member States (except 
Denmark) will be automatically recognized under the EU insolvency regulation.

Insolvency proceedings commenced in the courts of countries outside the scope of 
the EU insolvency regulation are capable of being recognized by application to the 
German court, however, recognition will be denied where the foreign court does not 
have jurisdiction in accordance with German law or where recognition would be 
contrary to public policy, for instance where creditors of different nationalities are not 
treated equally under the foreign insolvency proceeding.

6.2 If so, what assistance can your courts provide, following recognition?

There is generally a wide range of assistance that a German court can grant and 
generally such assistance broadly extends to doing whatever the German court could 
have done in the case of a German insolvency proceeding subject to judicial 
discretion, unless a measure would be contrary to public policy.

6.3  Is it possible to commence insolvency proceedings in relation to a 
foreign company?

Yes, if that company has its center of main interests or an establishment in Germany.

Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

A purchaser of a distressed business should be mindful of the effects of a transfer of 
undertakings. If a business or part of a business (“organizational subunit”) passes to 
another owner by legal transaction, the latter succeeds to the rights and duties under 
the employment relationships existing at the time of transfer. That means that 
employment relationships are automatically transferred to the purchaser by law if the 
legal conditions are met, no matter if the purchaser agreed to take over these 
employment relationships. Each employee may, however, object in writing to the 
automatic transfer of the employment relationship within one month of receipt of 
notification on the transfer of undertakings. If the employee objects, the employment 
relationship remains with the debtor company.

As a consequence of a transfer of undertakings in an insolvency scenario, the 
purchaser will be generally liable for payment claims of the employees only to the 
extent that they arose and became due upon or after the final opening of the 
insolvency proceedings. However, it is especially important to note that claims for 
annual leave and social security contributions are transferred by law so that the 
liability for these claims transfers to the new employer (purchaser). It is therefore 
crucial to carefully look into this as part of the due diligence process. Furthermore, a 
termination of employees before a transfer is only possible under very limited 
circumstances and a termination by reason of the transfer of undertakings is not 
permissible.

7.2  Are there any other stakeholders or entities (eg governmental or regulatory) 
which may influence the outcome of any restructuring?

The German Government is proposing significant changes to the current insolvency 
and restructuring legislation due to the European Directive (EU) 2019/1023 on 
preventive restructuring frameworks. As a consequence of the impact of the 
COVID-19 pandemic on the economy, the reform shall become effective on  
1 January 2021. 

If the government bill as presented on 18 September 2020 is enacted, there will be a 
new act on the stabilization and restructuring of companies 
(Unternehmensstabilisierungs- und -restrukturierungsgesetz – StaRUG). Companies 
in a status of imminent illiquidity (ie with cash flow illiquidity expected to occur within 
24 months) will be able to present a restructuring plan to their creditors. The 
restructuring plan and the voting procedure will in many aspects be similar to the 
insolvency plan proceedings. However, it will not be necessary to include all creditors 
in the plan, the debtor will have more flexibility in the voting process and a majority of 
75% of the claims in each group will be necessary for the implementation of the 
restructuring plan. Companies may benefit from a stay of individual enforcement 
actions if and to the extent that the moratorium will be necessary to support the 
negotiations of a restructuring plan. The protection period will in principle be limited 
to three months. German insolvency filing obligations shall be suspended during the 
negotiation phase if the debtor has informed the restructuring court of the planned 
restructuring and has provided certain information on the status of the negotiations. 

At the moment, German law does not yet provide any regulations for such preventive 
restructuring framework in advance of opened insolvency proceedings. Out of court 
restructurings (ie pre-insolvency strategies) currently require unanimous approval of 
all stakeholders. The possibility to compromise dissenting creditors (and 
shareholders) in a pre-insolvency restructuring will be a new concept under German 
law once the Directive is implemented. 

The government bill also includes changes to the current insolvency law such as 
clarifications to the criteria for over-indebtedness and imminent insolvency as 
grounds for the opening of insolvency proceedings and additional preconditions to 
be met by the debtor when applying for debtor-in-possession management/self-
administration under supervision (“Eigenverwaltung”).
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COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic,  
and state whether those changes are likely to be temporary or permanent.

Germany suspended the obligation to apply for insolvency for Corona-related cases 
and attached liability of company directors.

(Partial) suspension of the obligation to file for insolvency

Pursuant to the “COVID-19 Insolvency Suspension Act” (“COVInsAG”) which entered 
into force with retroactive effect from 1 March 2020, the obligation to file for 
insolvency for companies affected by the pandemic was suspended until 30 
September 2020. With effect of 1 October 2020, the German legislator has only 
upheld the suspension with respect to companies which are over-indebted but not 
(yet) illiquid. This means that from 1 October 2020 the obligation of managing 
directors of cash flow insolvent companies to file for insolvency and the possible  
civil and criminal liabilities attached to a breach of such statutory duty are in full  
force again.

The obligation to file for insolvency on the ground of over-indebtedness is suspended 
until 31 December 2020. The suspension only applies if the debtor’s current 
insolvency is a consequence of the COVID-19 pandemic. If the debtor was not illiquid 
on 31 December 2019, the Act provides for a legal presumption that the debtor’s 
current insolvency situation is a consequence of the pandemic. 

The aim of the suspension is to give damaged companies and their representatives in 
the corporate bodies time to conduct the necessary financing and restructuring 
negotiations to avert insolvency in the current particularly tense situation. The 
extension of the suspension period until 31 December 2020 is also intended to allow 
companies affected by the pandemic to make use of the new instruments to be 
implemented in the StaRUG.

Restrictions of liability

Payments made while the filing obligation is suspended, which serve to maintain 
business operations will be regarded as compatible with the requirements of 
emergency management (Sections 64 sentence 2 GmbHG/ 92 para 2 sentence 2 
AktG) which will widely prevent liability of the management when making ongoing 
payments for rents, leases, salaries and other required payments.

Restrictions of future claw-back rights

In line with the suspension of the obligation to file for insolvency, the COVInsAG also 
restricts claw-back rights of a future insolvency administrator in case of a future 
insolvency proceeding.

If new loans are provided to the debtor or if the creditor is granted new securities for 
his loan while the filing obligation is suspended, repayments on these loans which 
occur until 30 September 2023 and the provision of these securities are not deemed 
to be to the disadvantage of the other creditors and will therefore not be subject to 
claw-back by a future insolvency administrator. This also applies to the repayment of 
shareholder loans but not to the provision of new securities for these loans.

Payments or the delivery of goods or services to a creditor which were effected while 
the filing obligation is suspended, to which the creditor was entitled, shall generally 
not be subject to claw-back rights by a future insolvency administrator. 
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Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable to 
companies?

 – out-of-court debt restructuring plan (piano attestato di risanamento)

 – debt restructuring agreement (accordo di ristrutturazione dei debiti)

 – pre-insolvency composition with creditors (concordato preventivo)

 – bankruptcy (fallimento)

 – extraordinary administration (amministrazione straordinaria delle grandi imprese)

 – compulsory administrative liquidation (liquidazione coatta amministrativa)

Out-of-court debt restructuring plan – a means for a distressed company to obtain 
new financing without the intervention of the court and the risk of claw back actions. 
A restructuring plan is prepared by the debtor company and agreed with its creditors. 
The plan is approved by an expert who considers the reasonableness of the 
assumptions and the debtor company’s ability to fulfil its payment obligations. Plans 
generally include an industrial and financial plan, a moratorium, a debt refinancing or 
rescheduling plan and an analysis of all payments to be made and security granted 
under the plan.

Debt restructuring agreement – enables a debtor company to deal with excessive 
indebtedness while continuing to trade. Provides a moratorium without the need for 
the court to make a declaration of insolvency.

For an agreement to be effective, creditors who are owed 60% in value of the debtor 
company’s debts must be party to the agreement. The agreement is confirmed by the 
court and binds only those creditors who are party to the agreement. Other creditors 
must be paid in full.

Pre-insolvency composition with creditors – enables a debtor company in a crisis-
status (such as insolvency or at least financial crisis, including a temporary illiquidity 
or inability to pay its creditors) to agree a restructuring or a liquidation plan with the 
majority of its creditors in order to not be declared bankrupt. If the plan is approved 
by the required majorities of creditors and confirmed by the court, it is also binding 

on the dissenting creditors. If the plan is not confirmed, upon request of a creditor or 
the public prosecutor, the court may declare the debtor bankrupt.

It is a debtor-in-possession procedure, but a court–appointed commissioner 
supervises the debtor and transactions that are not in the ordinary course of business 
need to be authorized by the court.

Bankruptcy – following a declaration of insolvency, the court appoints a supervising 
judge and a receiver who is entrusted with the management of the business (if any).

On declaration of insolvency an automatic moratorium arises.

Creditors prove for their receivables and the receiver draws up a list of creditors.

The receiver realizes the company assets and distributes the proceeds to the 
creditors in accordance with the priority set by the law. Creditors are paid pro rata to 
their claims.

Extraordinary administration – only available to the restructuring of companies and 
groups of companies that have a strategic position in the Italian economy. The 
procedure is commenced by the Ministry of Industry who appoints the extraordinary 
commissioner(s) and supervised by the court. 

There are two types of Extraordinary administration (under the legislative decree 
270/1999, Prodi bis law, and under the law 39/2004, Marzano law). In both 
procedures the debtor is declared insolvent by the court. 

A liquidation or restructuring plan is prepared by the commissioner and approved by 
the Ministry. Only under the Marzano law procedure might creditors be requested to 
approve the plan.

Compulsory administrative liquidation – only available to public entities, insurance 
companies and banks or other regulated entities that cannot be declared bankrupt. 
The procedure is commenced by a decision of insolvency of the court while the 
competent administrative authority appoints the commissioner(s).

The purpose of the procedure is the realization of the company assets and the 
distribution of the proceeds to the creditors.

Italy
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1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? 
If so, what is the effect of the moratorium? 

Yes, a debtor company can obtain the protection of a moratorium while formulating a 
plan in the context of the two following procedures: pre-insolvency composition 
with creditors and debt restructuring agreement. 

The moratorium is an automatic effect of the publication in the Companies Registry 
of the application for the composition or the debt restructuring agreement. The 
composition with creditors plan or the debt restructuring agreement must be filed at 
the court within 120 days of obtaining the moratorium, although this period can be 
extended for a further 60 days.

The moratorium prevents creditors from commencing enforcement procedures and 
applying for provisional and protective measures.

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from 
the company?

A minimum of eight weeks to obtain the declaration of insolvency by a court and the 
commencement of the bankruptcy procedure.

A minimum of 24 months to achieve the realization of the company assets and the 
distribution of the proceeds. 

Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

Accountants, lawyers, law and accounting firms, individuals that have served as 
directors or auditors in limited liabilities companies, provided that they have not been 
declared insolvent.

In the extraordinary administration procedure:

 – lawyers and accountants that have been admitted to practice for at least five years 
and are qualified in insolvency matters

 – individuals that have served as directors or auditors in companies (i) of comparable 
size to those of the insolvent company or (ii) that are operating in the same 
economic sector

 – individuals that have already been appointed as office-holders in insolvency 
proceedings of companies of comparable size to those of the insolvent company

2.2  Who decides the identity of the insolvency office-holder, and what  
restrictions apply? 

 
The insolvency office-holder is appointed by the court or by the administrative 
authority, depending on the procedure.

The following subjects cannot be appointed as insolvency office-holder:

 – directors and auditors of the insolvent company and their relatives

 – creditors

 – any person who is responsible for the insolvency or has any other conflict  
of interests

2.3  Are insolvency cases heard by specialist judges, or in the general  
commercial courts?

In general, every commercial court has a section where insolvency cases are heard by 
specialist insolvency judges. In smaller courts insolvency cases are heard by 
commercial judges. 

Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In bankruptcy, extraordinary administration and compulsory administrative liquidation 
the powers of the directors cease and a trustee or extraordinary commissioner takes 
control of the debtor company. In pre-insolvency composition with creditors or 
restructuring agreements the directors remain in control of the debtor company, 
subject to supervision by the court (and in a composition, supervision by an 
insolvency practitioner).

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

In the frame of their general duty to diligently manage the business, directors are 
obliged to file for insolvency proceedings in order to prevent the worsening of the 
disruption of the debtor company.

3.3 What are the risks facing the directors of an insolvent company?

Directors are subject to a number of legal duties including: supervising the general 
conduct of the debtor company’s affairs; minimizing losses; preventing the debtor 
company from entering into prejudicial transactions; preserving the debtor 
company’s assets. Directors in breach of their duties may be held civilly liable  
to pay damages.

Directors may be held criminally liable for a number of reasons related to unlawful 
conduct taken prior to the commencement of bankruptcy, the most important of 
which are:

 – the voluntary causation of the insolvency of the company by dissipating the 
company’s assets to the detriment of its creditors or by fulfilling the company’s 
obligations only towards certain -preferred- creditors (bancarotta fraudolenta)

 – the worsening of the insolvency caused by imprudent and incautious behavior 
(bancarotta semplice)

 – the concealing of the debtor company’s true financial position of distress or 
insolvency in order to obtain funding (ricorso abusivo al credito)

Sanctions for the above criminal conducts are set in a range from one to ten years of 
reclusion. The disqualification from acting as a directors in the future is an automatic 
consequence of the sanction.
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Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

Security over immovable property is taken by a mortgage (ipoteca).

Security over movable property is taken by a pledge (pegno).

Moreover certain claims are given priority over other creditors by a statutory lien, 
which applies either to immovable or movable assets of the debtor (privilegio). 
Depending on the nature of the claim, movable property may be covered either by a 
general lien (applying to all the debtor’s assets) or by a special lien (applying to 
specific assets of the debtor). Immovable property may be covered by a special lien.

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

Once an insolvency procedure is opened, creditors’ actions are subject to an 
automatic stay which inter alia prevents secured creditors from enforcing their 
security against the insolvent company. After their priorities have been recorded 
among the liabilities of the insolvent company, pledgees and preferred creditors 
holding a lien over movable assets are entitled to sell the relevant assets outside the 
procedure (if so authorized by the judge and in accordance with the rules set forth by 
the latter).

Creditors with the benefit of mortgages or pledges will be paid in priority to 
unsecured creditors from the proceeds of the distressed debtor’s assets (to the extent 
the requirements to set aside the security are not met, see point 5 below). Any excess 
is available for distribution to lower ranking creditors.

4.3  Where a debt owed to a secured creditor exceeds the value  
of the security, is the secured creditor entitled to claim for the shortfall?

Where a debt owed to a secured creditor is not repaid from the assets on which it is 
secured, the secured creditor is entitled to claim for the shortfall along with 
unsecured creditors.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

The following claims are given a preferential status (and ranked ahead of secured 
claims):

 – expenses of the insolvency procedure (such as office-holders’ fees, including the 
bankruptcy receiver, attorneys and advisors)

 – debts incurred during trading after the commencement of insolvency  
(if duly authorized)

 – loans granted for composition with creditors or a debt restructuring agreement (if 
certain requirements are met)

 – employees’ entitlements, social security contribution and taxes

 – any amounts owing to the debtor company’s shareholders are generally 
subordinated to the claims of unsecured creditors

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

In bankruptcy proceedings creditors must submit their claims at least 30 days before 
the hearing for the verification of the claims (ie the hearing where the court takes a 
decision on the admission/rejection of the claims). Proofs of claim submitted later 
than 30 days before the hearing but no later than 12 months from the date the list of 
liabilities has been approved by the court (18 months in more complex insolvency 
proceedings) are treated as late claims: such late claiming creditors are entitled to 
take part only to distributions of proceeds made after the time of the admission of 
their claim.

No claims can be submitted after the above deadline unless the creditors prove that 
the delay was not attributable to them.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

After the commencement of an insolvency procedure, Italian insolvency law entitles 
creditors to set-off their receivables with their debts towards the debtor company, 
even if not yet due. However the set-off does not apply to receivables not yet due 
which were purchased after the opening of the procedure or in the preceding year.

Contractual rights of set-off can be enacted prior to bankruptcy; however, if 
executed during the relevant suspect period (see point 5 below), the set-off might be 
considered as a preferential discharge. In such case, the transaction might be set 
aside by the bankruptcy trustee.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

Under Italian insolvency law contract terms providing for the termination of the 
contract by reason of insolvency are not enforceable if the debtor is declared 
bankrupt or has filed a petition for pre-insolvency composition with creditors and has 
proposed a restructuring plan that provides for business activity to continue. 

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

Retention of title clauses are enforceable against the bankruptcy receiver to the 
extent that:

 – the contracts – which contain such clauses and expressly identify the goods sold 
– are executed by way of private deeds having the requisite of a certified date (ie 
executed before a public notary or through exchange of certified electronic mail) 
prior to the date of the opening of the procedure, or

 – the retention of title has been agreed in writing, has been confirmed on the 
invoices issued by the seller, such invoices have certified dates and have been 
registered in the accounts of the seller prior to the date of the opening of the 
procedure

4.9 Are foreign creditors treated equally to domestic creditors?

Yes.
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Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

The following transactions entered into prior to the commencement of the 
bankruptcy can be voided by the court on application of the bankruptcy receiver 
(unless the other party proves that it was not aware that the company was insolvent):

 – transactions at an undervalue where the value received by the recipient is at least 
25% greater than the value received by the company

 – transactions involving unusual means of payment

 – security granted to secure pre-existing debts

 – security granted to secure due and payable debts

 – payments of outstanding debts and deeds executed by the debtor on a gratuitous 
basis (ie without consideration)

Such transactions must have taken place in a relevant period (six months or one year 
before the declaration of insolvency).

Also payments of outstanding debts and deeds executed by the debtor for 
consideration in the six month period before the declaration of insolvency can be 
voided provided that the bankruptcy receiver proves that the other party was aware 
that the company was insolvent at the time of the transaction.

Italian insolvency law provides various exemptions to avoidance actions.

The bankruptcy receiver is also entitled to the transaction avoidance claim provided 
by the Italian civil code.

5.2 Who is entitled to challenge transactions under these provisions?

The bankruptcy receiver is generally entitled to challenge transactions under the 
above provisions.

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes. Insolvency proceedings commenced in the courts of other EU member states 
are automatically recognized under the EU insolvency regulation.

Judgments acknowledging the insolvency of a debtor company issued by the courts 
of non-EU member states are recognized under Italian law provided that the 
following conditions are met:

 – the respect of the Italian criteria for determining jurisdiction

 – the respect of the procedural law of the state where the proceeding was 
commenced and of the fundamental rights of the defense

 – there is no violation of principles of public policy (ordre public)

 – no proceedings are pending before an Italian court against the same debtor 
company and on the same object, which was initiated before the foreign 
proceedings

 – the judgment does not conflict with any other final judgment pronounced by an 
Italian court/authority

6.2 If so, what assistance can your courts provide, following recognition?

The foreign officeholder may apply the competent Italian court to enforce the foreign 
insolvency judgment and take possession of the assets of the debtor company 
located in Italy.

However some effects provided for by foreign judgments may not be granted by the 
Italian courts when such judgments are rendered by the courts of non-EU member 
states. For example, a temporary stay of creditors’ enforcement actions cannot be 
granted by Italian courts unless the foreign insolvency judgment is provided with 
universal effects.

6.3  Is it possible to commence insolvency proceedings in relation to a foreign 
company?

The EU insolvency regulation applies among EU member states.

As to foreign companies located in non-EU member states, insolvency proceedings 
can be commenced, if the debtor company has an establishment in Italy, provided 
that the requirements of Italian private international law on the jurisdiction of Italian 
courts are satisfied.
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Other matters             

7.1 Are there currently any proposals for significant reform of your insolvency laws?

By the legislative decree no. 14 of 12 January 2019 a comprehensive and organic 
reform of insolvency proceedings and rules governing the business crisis has been 
adopted (Company Crisis and Insolvency Code) to replace the insolvency law 
currently in force.

As of the date hereof the new law is expected to come into force on 1 September 
2021; until then the provisions and principles described above shall apply.

The new law is compliant with EU Regulation 2015/848, the Commission 
Recommendation 2014/135 and the principles of the United Nations Commission on 
International Trade Law model law on insolvency.

The reform provides inter alia the following:

 – the term bankruptcy (fallimento) shall no longer be used and shall be replaced by 
the term judicial liquidation (liquidazione giudiziale)

 – priority shall be given to proceedings aimed at overcoming the crisis by keeping 
the business as a going concern (even if through a new entrepreneur), provided 
that they are in the best interests and to the satisfaction of creditors. Therefore, the 
reform (i) provides that judicial liquidation will be commenced only when no other 
suitable solution has been proposed by the debtor; (ii) facilitates debt restructuring 
agreements; (iii) encourages out-of-court debt restructuring plans; (iv) provides 
that the pre-bankruptcy arrangement with creditors has to be focused on business 
continuity

 – a definition of state of crisis (ie the likelihood of future insolvency) is provided with 
explicit consideration given to business economics

 – early warning procedures and out-of-court procedures for the settlement of the 
crisis are introduced to facilitate the early disclosure of the crisis and the 
negotiations between the debtor and the creditors. Out-of-court procedures for 
the settlement of the crisis – which shall not apply to either listed or large 
companies – will be commenced by the debtor’s demand and carried out by a 
new special body set up at every office of the Chamber of Commerce

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic, and 
state whether those changes are likely to be temporary or permanent.

Following the Coronavirus outbreak, the Italian government adopted, inter alia, 
extraordinary measures also in relation to bankruptcy and other insolvency 
proceedings.

1.  The Law Decree no. 23 of 8 April 2020, as amended and integrated by Law no. 40 
of 5 June 2020, sets out, inter alia, the following provisions for bankruptcy and 
other insolvency proceedings.

For both pre-insolvency composition with creditors and debt restructuring 
arrangements, the following measures have been adopted:

 – the deadline for the fulfilment of the arrangements already approved by the Court 
and expiring after 23 February 2020 is postponed by six months

 – in the case of agreements not yet approved by the Court but pending on 23 
February 2020, the debtor can apply to the court to obtain a time limit for the filing 
of a new plan (composition with creditors) or a new proposal (debt restructuring 
arrangement) or only to amend the deadline for the fulfilment of the agreement

 – in the case that the debtor applied to the court for a pre-insolvency composition 
with creditors reserving the right to file the plan within a term set by the court (so-
called “concordato preventivo in bianco”), even though he was already granted 
with an extension of the term to file the plan, he can apply for a new extension of 
such term up to 90 days

 – applications for bankruptcy and for the admission to extraordinary administration 
or to compulsory administrative liquidation filed between 9 March and 30 June 
2020 shall not be admitted by the courts

If the application is not admitted in the relevant period but at a later date, before  
30 September 2020, the debtor is declared insolvent, the relevant period will not 
 be taken into account for the purposes of determining the time limit for  
clawback actions.

2.  The Law Decree no. 34 of 19 May 2020, as converted into law by no. 77 of  
17 July 2020, provides, inter alia, that, for companies admitted to the insolvency 
procedure of extraordinary administration, the terms for the fulfilment of the plans 
concerning the transfer of the business complex and the restructuring plans, 
expiring after 23 February 2020, even though already postponed by law provisions, 
are further extended by six months.
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Insolvency and restructuring procedures     

1.1  What are the main insolvency and restructuring procedures applicable to 
companies?

Examinership

Examinership is a process whereby the court places a company under its protection 
(essentially a moratorium on creditor action of up to 100 days) to enable a court-
appointed examiner to investigate the company’s affairs and to report to the court on 
its prospects of survival. For the application to succeed the company must be unable, 
or likely to be unable, to pay its debts as they fall due. No order for the appointment 
of an examiner shall be made unless the court is satisfied that there is a reasonable 
prospect of the survival of the company as a going concern.

The examiner will formulate proposals for a scheme of arrangement for the survival 
of the company. If the scheme is approved by the court and successfully 
implemented, the balance sheet is restructured and the company returns to solvency. 
If the court rejects the scheme or the examiner believes that the company can no 
longer return to solvency, the moratorium is withdrawn and the company usually 
goes into liquidation.

Liquidation

A liquidation may be commenced (i) by an order of the court (“compulsory” or 
“official” liquidation), usually on the petition of a creditor or (ii) by resolution of the 
company’s shareholders (“voluntary liquidation”). The liquidator will realize the assets 
of the company and distribute the proceeds among the creditors in accordance with 
the priority set by law. 

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

Where a company requires protection whilst a restructuring is effected, it will 
generally avail of the examinership process which will provide for a restructuring 
moratorium of 70 to 150¹ days (as directed by the court).

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

Between six and ten weeks, depending on the process followed.

1.4  Does your jurisdiction make use of a distressed sale process by which the 
business/assets of the company can be sold?

Through receivership a secured lender can appoint an insolvency practitioner to take 
possession of and sell or otherwise realize secured assets.

Ireland

1. Increased from 100 days to 150 days by virtue of COVID-19 temporary measures. 
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Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

Accountants or lawyers, although the officeholder must be a qualified and regulated 
professional.

2.2  Who decides the identity of the insolvency office-holder, and 
what restrictions apply? 

 – voluntary liquidation - the majority of the creditors in value

 – court liquidation – the petitioner, which can be a director, creditor or shareholder 
of the company

 – receivership – the secured lender

 – examinership – the petitioner, which is generally the directors of the company

2.3  Are insolvency cases heard by specialist judges, or in the general  
commercial courts?

Both, specialist insolvency judges and in the general commercial courts.

Position of directors           

3.1  To what extent do the directors of the company remain in control of its  
affairs during any of the procedures described above?

Examinership – the directors remain in control of the company absent a court order 
to the contrary.

Liquidation – the powers of the directors cease and the liquidator takes control of the 
company.

Receivership – the directors remain in situ but they have no control over the secured 
assets the subject of the receiver’s appointment.

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

If a company is faced with insolvency, directors owe duties to the debtor company to 
minimize the loss suffered by its creditors by considering liquidation or examinership.

3.3  What are the risks facing the directors of an insolvent company? 
The key risks are as follows:

Directors may be held civilly liable, and therefore personally liable for all or some of 
the company’s debts, for:

 – reckless trading² – where a director was knowingly a party to the carrying on of 
business in a reckless manner. A director will be deemed to have been party to the 
reckless trading if they ought to have known that their actions or those of the 
company would cause loss to the creditors of the company or they were party to 
the contracting of a debt by the company and didn’t honestly believe on 
reasonable grounds that the company would be able to pay the debt when it fell 
due (as well as its other debts)

 – fraudulent trading³ – where a director was knowingly a party to the carrying on of 
any business of the company with intent to defraud creditors of the company or 
creditors of any other person or for any fraudulent purpose

 – misfeasance⁴ – where the director misapplied or retained money or property of 
the company or is guilty of any misfeasance or breach of duty or trust in relation to 
the company

Where a director has made a declaration of solvency in relation to a company as part 
of the statutory ‘summary approval procedure’ to the effect that the company will be 
able to pay or discharge its debts and other liabilities and where that declaration is 
made without reasonable grounds, then the Court may declare that director to be 
responsible, without limitation, for all or any of the company debts. Where a company 
enters insolvent liquidation within 12 months following the making of the declaration, 
there is a presumption that there were no reasonable grounds for the making of the 
declaration.

The liquidator of an insolvent company is obliged to bring an application for the 
restriction of the company’s directors unless the Office of the Director of Corporate 
Enforcement directs them not to do so. Where a director cooperates with the 
liquidator and acted honestly and responsibly throughout their directorship, the 
Office of the Director of Corporate Enforcement (“ODCE”) is unlikely to consider that 
they should be restricted.

Directors may also be held criminally liable for a number of insolvency related 
offenses including fraudulent trading. 

2. Section 610(1)(a) of the Companies Act 2014. 

3. Section 610(1)(b) of the Companies Act 2014. 

4. Section 612 of the Companies Act 2014 27



Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

Security over immovable property is taken by:

 – fixed charges including mortgages

 – floating charges

Security over moveable property is taken by:

 – fixed charges

 – floating charges

Security over tangible property is taken by possessory security:

 – pledges

 – liens

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

In examinership there is an automatic stay on enforcement action by creditors 
(secured or otherwise) or the commencement or continuation of legal proceedings 
without the consent of the court or the examiner for the duration of the court 
protection period. 

In general a creditor’s right to enforce its security is unaffected by a liquidation and 
the secured creditor may proceed to realize its security provided that it does so 
outside any court proceedings.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, 
is the secured creditor entitled to claim for the shortfall?

Yes. A secured creditor who has realized his security may prove for the balance of his 
debt (ie in a liquidation) after deducting the amount realized. Furthermore, if a 
secured creditor voluntarily surrenders his security for the general benefit of 
creditors, he may prove for his whole debt as if it were unsecured.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

The costs and expenses of examiners and liquidators have priority to all debts 
including secured debts. 

Debts owed to employees, tax authorities and other state creditors are preferred to 
ordinary unsecured creditors. 

Sums due to the shareholders of a company are subordinated below the claims of 
unsecured creditors.

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

There is no formal requirement although liquidators and examiners often set a 
deadline by which a creditor must prove their debt. The Statute of Limitations will also 
set out the appropriate limitation period for the issuing of proceedings for the 
collection of debts (six years for breach of contract).

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Under statutory insolvency set-off rules, set off of mutual credits and debts is 
permitted, but not mandatory. In addition, contractual set-off will survive insolvency 
and is enforceable against a liquidator.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

Yes. 

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

Yes, provided that the ROT clause is properly incorporated into the contract between 
the parties and the goods in question can be identified and retrieved. 

4.9 Are foreign creditors treated equally to domestic creditors?

Yes. 

Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

An insolvency office-holder may challenge:

 – transactions at an undervalue (concluded in the two years prior to the 
commencement of insolvency proceedings)

 – preferences (concluded in the six months prior to the commencement of 
insolvency proceedings or two years where the preferred creditor is connected to 
the company)

 – floating charges granted in respect of pre-existing indebtedness (in the year prior 
to the commencement of insolvency proceedings (two years where the 
chargeholder is connected to the company))

 – transactions defrauding creditors (no time limit on bringing a challenge)

5.2 Who is entitled to challenge transactions under these provisions?

Generally the insolvency office-holder. In some circumstances cause of action may 
be assigned to creditors.
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Cross-border insolvency          

6.1 Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes – insolvency proceedings commenced in the courts of other EU members states 
will be automatically recognized under the EU insolvency regulations.

In respect of non-EU member states, insolvency proceedings will not be 
automatically recognized but the Courts have inherent jurisdiction to  
grant recognition.

6.2 If so, what assistance can your courts provide, following recognition?

The Irish courts routinely interact with courts in foreign jurisdictions, and approve 
protocols on a case specific basis to manage cross-border insolvency proceedings 
including recognising moratoriums. 

6.3 Is it possible to commence insolvency proceedings in relation to a  
foreign company?

Under the EU Insolvency Recast Regulation, if that company has its center of main 
interests located in Ireland, winding up and examinership proceedings can be 
commenced in Ireland in relation to an EU company. 

Where a company is incorporated in a country that is not subject to the EU Insolvency 
Recast Regulation, subject to the Court’s discretion, if that company has its center of 
main interests or an establishment in Ireland, insolvency proceedings may be 
commenced here. 

Other matters             

7.1 Please consider whether there is any other feature of your country’s  
insolvency regime of which a lender, investor or purchasers of distressed debts  
or businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

International creditors often confuse the Irish examinership procedure with the UK 
concept of administration. While there are certain similarities, they are not identical. 
One key difference is that examinership under Irish law is more frequently (but not 
always) used by the company as a shield against creditor action. We understand that 
administration is usually creditor-driven. 

7.2 Are there any other stakeholders or entities (eg governmental or regulatory) 
which may influence the outcome of any restructuring?

The ODCE is responsible for encouraging compliance with company law and 
investigating and enforcing suspected breaches of the legislation. The Director 
achieves this aim by communicating publicly the benefit of compliance and the 
consequences of non-compliance, and by investigating suspected breaches of 
company law which have been reported by creditors, stakeholders and other 
interested parties.

The Irish Revenue Commissioners are a preferential creditor under Irish insolvency 
laws and as a result have a significant influence on the outcome of any restructuring. 

7.3 Are there currently any proposals for significant reform of your insolvency laws?

No (save in relation to COVID-19 specific changes). 

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic, and 
state whether those changes are likely to be temporary or permanent.

The Companies (Miscellaneous Provisions (COVID-19)) Act 2020 (the “Act”) came into 
force on 21 August 2020. It makes temporary amendments to the Companies Act 
2014, introducing measures which are operative for an interim period until 31 
December 2020. That period may be extended. The key changes introduced by the 
Act are as follows: 

 – permits companies to postpone AGMs until any date up to 31 December 2020 and 
expressly permits the conduct of shareholder meetings via electronic 
communications

 – provides that both general and creditors’ meetings (including for the purposes of 
winding up and examinerships) may be held virtually in full or as hybrid (ie where 
some members attend at the venue and others participate virtually). Those entitled 
to attend must be given a reasonable opportunity to participate

 – increases the debt thresholds at which a company can be deemed to be insolvent 
for the purposes of bringing a petition to wind it up for failure to meet statutory 
demands. Those thresholds have increased from €10,000 for an individual creditor 
(or €20,000 in respect of two or more creditors) to €50,000

 – extends the protection period in an examinership up to 150 days in exceptional 
circumstances (including the impact of COVID-19 on the company). This 
extension may only be granted by the Court and where the examiner has already 
obtained an order to extend the protection period from 70 to 100 days

The Irish Revenue Commissioners have introduced various measures for SMEs 
experiencing cash-flow difficulties arising from COVID-19. These include:

 – the introduction of debt warehousing whereby VAT and PAYE liabilities incurred 
during the period of restricted trading caused by COVID-19 will be parked on an 
interest free basis, subject to certain conditions. Liabilities accrued up to the end of 
the first bi-monthly VAT period after a business has resumed trading are eligible for 
warehousing for a period of 12 months

 – a reduced interest rate of 3% per annum to apply to tax debts not associated with 
COVID-19 provided the tax payers enter into a phased payment agreement with 
the Collector General. The 3% rate represents a significant reduction from standard 
interest rates on late payment of taxes
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Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable  
to companies?

Insolvency and restructuring procedures applicable to companies in Northern Ireland 
are broadly similar to those available in the rest of the United Kingdom. However, it is 
worth noting that Northern Ireland has separate primary legislation dealing with the 
area of insolvency known as The Insolvency (Northern Ireland) Order 1989 (as 
amended) along with various sets of Insolvency Rules which are to be read in line with 
the primary Northern Irish legislation. Northern Irish insolvency law is therefore 
similar to but legally distinct from that of other parts of the United Kingdom.

The main insolvency and restructuring procedures applicable to companies are  
as follows:

Administration – a flexible procedure that can be used to achieve a range of 
outcomes for a distressed company, from a restructuring to a liquidation of the 
company’s assets. It is frequently used in order to achieve a sale of the business of the 
company as a going concern (the terms of which have often been agreed in advance 
of the administrator(s) being appointed, known as a “pre-packaged” sale or a “pre-
pack”. In order to protect the business and preserve its value, the company is 
protected by a statutory moratorium whilst in administration. Administrators can be 
appointed by the company itself or a creditor holding a floating charge filing a notice 
of appointment at court; alternatively, an application for an administration order can 
be made to the court by the company or by any creditor. 

Liquidation – intended to facilitate the realization of the company’s assets, the fair 
assessment and payment of the claims of its creditors and, in the case of a solvent 
liquidation, the division of any surplus among the shareholders. It can be commenced 
by an order of the court (compulsory liquidation) – generally on the petition of a 
creditor – or by a resolution of the company’s shareholders (voluntary liquidation).

Company Voluntary Arrangements (CVAs) – this process allows the company to 
propose a restructuring plan to its creditors which will be binding on those creditors if 
approved by the relevant majority of them (75% by value including at least 50% of 
creditors unconnected with the company). Secured or preferential creditors cannot 
be bound without their consent. A creditor can apply to court to challenge a CVA that 
it considers to be unfair.

Schemes of Arrangement – like CVAs, Schemes of Arrangement allow the proposal of 
a restructuring plan to creditors, but they are also used to effect a wide range of other 
compromises and arrangements between the company and its creditors or 
shareholders. Unlike CVAs, schemes can bind secured creditors. The scheme is a 
company law rather than insolvency law mechanism, but provides a useful tool for 
corporate restructuring especially where there are dissenting creditors. Creditors or 
members whose interests are similar are divided into classes, and the scheme only 
becomes effective if approved by the relevant majority (at least 75% by value and 50% 
in number) of the members of each class.

A company does not need to be insolvent to implement a CVA or a scheme. 
Liquidation and administration require the company to be insolvent (on a cash flow 
basis or on a balance sheet basis).

Fixed charge receiverships – a fixed charge receiver is an individual appointed by a 
secured creditor of a company holding a fixed charge over certain assets of that 
company. The role of the fixed charge receiver is to take custody and control of the 
assets charged in favor of the secured creditor and collect income in relation to those 
assets and manage them more generally. If the security document containing the 
fixed charge contains the explicit power for the receiver to market the assets for sale 
and dispose of them then they will often also carry out that role.

The Corporate Insolvency and Governance Act 2020 (“CIGA 2020”) came into force 
on 25 June 2020 and has introduced the following new insolvency processes:

Statutory moratorium – the standalone moratorium restricts creditors from taking 
steps to recover debts and/or enforce security for its duration; it is a flexible process 
that allows the company to continue to trade under the control of its directors, 
subject to monitoring by an insolvency practitioner (known as the “monitor”), while 
they pursue a turnaround strategy. The standalone moratorium lasts for an initial 
period of 20 business days and this period can be extended by the directors of the 
company without the consent of its creditors for a further 20 business days or, with 
the consent of its creditors, for up to a year. The moratorium can also be extended by 
the Court, following an application for its extension or in the course of other relevant 
proceedings, to a date at its discretion.

Northern Ireland

31



Restructuring plan – the new restructuring plan procedure shares many 
characteristics with schemes of arrangement – and like schemes, will form part of the 
Companies Act 2006. The principal difference between the new procedure and a 
scheme is that a company will be able to use a restructuring plan to impose a 
restructuring on dissenting classes of creditors or members, in a way which is not 
possible with a scheme.

A restructuring plan may be proposed by a company, it members or its creditors. It 
must propose a compromise or arrangement between the company and its creditors 
and/or members with the purpose of addressing the actual, or anticipated, financial 
difficulties of the company. The stakeholders must be provided with sufficient 
information to make a decision whether or not to support the restructuring plan and 
the Court will oversee its proposal and implementation. After the plan is proposed 
there will be a Court hearing at which the Court will consider how the classes of 
creditors and/or members of the company should be constituted. The Court will also 
hear any challenges to the constitution of the classes, and the terms of the 
compromise, by the creditors and/or members.

If the Court is satisfied with the proposal, the creditors and/or members will then vote 
on it. The restructuring plan requires the approval of 75% in value of a class of 
creditors or members; there is no requirement that this includes 50% of that class in 
number, so that rescue plans are less likely to be frustrated by a large number of 
creditors with low-value debts.

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

Prior to CIGA 2020 coming into force, Northern Irish law did not provide for any “free 
standing” restructuring moratorium and a company did not have the protection of a 
moratorium while formulating or awaiting the creditors’ approval of a CVA or scheme 
of arrangement (with the limited exception of CVAs proposed by small companies). 
As a result, where a company needed a moratorium to protect it from creditor action 
whilst a restructuring was to be effected, it generally needed to go into 
administration, with the administration being discharged once the restructuring plan 
had been approved. 

However, please note our responses to question 1.1 above and 7.2 below which 
confirm that it is now possible for eligible companies which are insolvent to avail of a 
new statutory moratorium process. 

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

In most cases, between six and ten weeks (depending on whether the creditor serves 
a “statutory demand” so as to establish insolvency before presenting a winding-up 
petition, or simply presents a petition immediately).

1.4  Does your jurisdiction make use of a distressed sale process by which the 
business/assets of the company can be sold?

Yes. A distressed sale of the business or assets of a company will generally take place 
through administration. 

It is common for the preparations for the sale (eg identifying the purchaser and 
negotiating and drafting the sale documentation) to be undertaken before the 
commencement of the administration and the sale concluded immediately 
afterwards (usually without court or creditor approval, or even often knowledge). This 
is referred to as a “pre-packaged” or “pre-pack” sale. In a pre-pack, there will 
necessarily be limited marketing of the business/assets. The administrator is therefore 
responsible for ensuring that a fair price is obtained. 

Sometimes a pre-pack sale may be made to a purchaser controlled by a secured 
creditor. The consideration for such a sale would typically involve a release and/or an 
assumption of all or some of the secured liabilities by the secured creditor.

Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

Accountants or lawyers although the officeholder must be a qualified and regulated 
professional.

2.2  Who decides the identity of the insolvency office-holder, and what restrictions 
apply?

This depends on the process:

 – in an administration, the administrator will be chosen by the appointor (either a 
secured creditor or the company/its directors)

 – in a voluntary liquidation, a liquidator will be appointed by the shareholders but – 
in the case of a creditors’ voluntary liquidation (“CVL”) - may be replaced by the 
creditors. Alternatively, where a CVL follows an administration, the former 
administrators will often act as liquidators

 – in a compulsory liquidation, the court will appoint the Official Receiver (a civil 
servant) as liquidator. An alternative liquidator may then be appointed by the 
creditors

 – in a moratorium, the monitor is chosen by the directors

 – in a CVA, the supervisors will be nominated by the company

 – in receivership, the receivers are chosen by the secured creditor which appoints 
them

2.3  Are insolvency cases heard by specialist judges, or in the general 
commercial courts?

Specialist insolvency judges. A substantial amount of day to day insolvency court 
business is heard by the Bankruptcy and Companies Master, in the High Court in 
Belfast. Other insolvency court business is heard by the Chancery Judge, again in the 
High Court in Belfast.
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Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In an administration or liquidation the powers of the directors cease, and the 
administrator or liquidator takes control of the company. In a CVA, Scheme of 
Arrangement, statutory moratorium or restructuring plan, the directors remain in 
control of the company (although, in the case of a CVA, subject to supervision by an 
insolvency practitioner and in the case of a statutory moratorium, subject to 
supervision by a monitor who must be an insolvency practitioner).

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

Not absolutely. However, there will be circumstances in which continued operation 
of the company poses such a high risk of personal liability that the directors are 
effectively forced to file for insolvency, in order to protect themselves.

3.3 What are the risks facing the directors of an insolvent company?

The chief risks of civil liability for directors are:

 – wrongful trading (if they fail to take every step to minimize the losses to creditors, 
once they know or ought to know that the company cannot avoid insolvent 
liquidation or administration)

 – breach of duty (in particular, if they fail to have regard to the interests of creditors at 
a point where the company is insolvent or likely to become insolvent)

 – In principle, directors can be held criminally liable for a number of insolvency-
related offenses including fraudulent trading but, in practice, prosecutions are  
very rare

 – directors whose conduct indicates that they are unfit to be company directors can 
be disqualified from acting as such, or being involved in the management of a 
company, for a period of between two and 15 years

Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

 – fixed charges (including mortgages)– security over immovable property and 
specific movables (such as identified items of plant and machinery). Can also apply 
to intangibles (such as intellectual property rights)

 – floating charges – flexible security which can apply to any class of asset, including 
a fluctuating set of movables (such as stock) (but which rank below certain 
unsecured debts and the expenses of the insolvency proceedings)

 – liens/pledges – possessory security over tangible assets

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

In administration or the new statutory moratorium, creditors (secured or otherwise) 
are prevented from taking enforcement action against the company or its assets, or 
commencing or continuing legal proceedings against it (although, in an 
administration, such action may be taken with the consent of the administrator or 
permission of the court). The rights of secured creditors are otherwise respected, as 
regards to priority over unsecured creditors.

In general a creditor’s right to enforce its security is unaffected by a liquidation, and a 
secured creditor may proceed to realize its security provided that it does so outside 
any court proceedings.

In relation to the new statutory moratorium introduced by CIGA 2020, a company will 
not have to pay most pre-moratorium debts during the moratorium. Pre-moratorium 
debts are debts or other liabilities of the company falling due before the start of the 
moratorium or becoming due during the moratorium pursuant to obligations 
incurred by the company before the start of the moratorium. This payment holiday 
will apply to trade creditors. However, it does not apply to pre-moratorium debts 
arising under financial services contracts – this includes payments under loan 
agreements and factoring/invoice discounting arrangements. The company must 
therefore continue to make payments of principle and interest (or discount charges, 
in the case of invoice discounting facilities) to lenders under such agreements, 
regardless of whether such payments become due before or after the start of the 
moratorium. If the monitor thinks the company is unable to make these payments, 
the monitor must end the moratorium.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is the 
secured creditor entitled to claim for the shortfall?

Yes. A secured creditor who has realized his security may prove for the balance of his 
debt after deducting the amount realized. Further if a secured creditor voluntarily 
surrenders his security for the general benefit of creditors, he may prove for his whole 
debt as if it were unsecured.

4.4  Which classes of creditor are given preferential status? Are any classes 
subordinated?

Preferential debts rank after debts secured by fixed charges and ahead of debts 
secured by floating charges. The main classes of preferential creditor are as follows: 

 – contributions to occupational pension schemes

 – unpaid wages (up a maximum of £800 per employee)

 – accrued holiday pay due to employees

 – in the case of an insolvent company which provided services covered by the 
Financial Services Compensation Scheme, certain sums owing to or covered by 
the Scheme

Tax debts owed by the company are not currently preferential. However, certain tax 
debts will become preferential from 1 December 2020. 

Sums due to the shareholders of the company in their character as shareholders (eg 
in respect of dividends which have been declared but not paid) are subordinated to 
the claims of unsecured creditors.

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

There is no fixed time period in which claims must be filed.

Following the start of an insolvency, the office-holders will contact creditors and 
invite them to submit details of their claim (a process referred to as “proving” the 
claim, using a form referred to as a “proof of debt” or simply a “proof”). At first, the 
primary purpose of submitting a proof will generally be to allow for votes to be cast in 
a “decision process” within the insolvency (eg a vote on administrators’ proposals). 
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Creditors are not obliged to submit a proof at this point, unless they wish to vote. If a 
creditor does not submit a proof, it will not lose the ability to do so in future.

At a later point, when they have funds available to make a distribution to creditors, the 
office-holders will set a “last date for proving” (or “bar date”), and notify creditors 
accordingly. If a creditor does not submit a proof before that date, it is likely to lose its 
right to participate in the distribution to which the bar date applies. However, it will 
not generally lose the chance to participate in future distributions, or to “catch up” – 
ie to be paid in respect of its claims up to the level of payment made in earlier 
distributions – if funds allow.

The position may be different in a CVA or scheme of arrangement, where the date for 
proving will generally be set in the proposal or scheme document. Creditors should 
ensure that they submit their claim before any such date, in order to ensure that they 
are included in the process.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Yes. As a general rule, insolvency proceedings under Northern Irish law may allow 
set-off without a contractual right, or may expand the scope of an existing set-off 
right, but will not deprive a creditor of set-off rights altogether. 

The only significant exception to this general rule relates to multilateral set-off (ie 
contractual rights which provide for set-off between more than two parties). Such 
multilateral rights would be overridden by mandatory insolvency set-off in certain 
insolvencies (namely compulsory liquidation, “distributive administration”* and 
bankruptcy). Insolvency set-off applies only to “mutual” debts (ie those due between 
the same two parties, excluding claims acquired after the commencement of the 
insolvency), so that, if insolvency set-off applies, the set-off available to the 
counterparty would be limited those debts, whatever the terms of the contractual 
right.

* “Distributive administration” refers to an administration in which the administrator 
has been permitted by the court to make a distribution to creditors (thus engaging the 
rules applicable to distributions, including insolvency set-off). An administration will 
almost never start as a distributive administration, but may be converted at a later 
stage. Many administrations never become distributive. 

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

Whether such clauses are effective depends on the nature of the contract and the 
role of the insolvent party under the contract.

Where a company is subject to insolvency proceedings, suppliers of goods and 
services to the insolvent company will be unable to rely on any provision in their 
contract which gives them the right to terminate the relevant contract or supply, or 
provide for the automatic termination of the relevant contract or supply, as a result of 
the insolvency. In addition, a supplier will not be entitled to terminate for a pre-
insolvency termination event, or to “ransom” the company for the supply of goods or 
services during the relevant insolvency procedure.

Note that this rule only applies to supplies of goods and services to an insolvent 
company. It does not apply to contracts that are not contracts for the supply of goods 
or services, or such contracts where the insolvency company is the supplier rather 
than the recipient.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

In principle yes, providing that the clause is incorporated into the contract between 
the parties and the goods in question can be identified. Retention of title can secure 
all monies due from the company to the supplier and is not limited to sums due under 
the particular order in question.

4.9 Are foreign creditors treated equally to domestic creditors?

Yes.

Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

An insolvency officeholder can challenge: 

 – transactions at an undervalue (concluded in the two years prior to the 
commencement of insolvency proceedings)

 – preferences (concluded in the six months prior to the commencement of 
insolvency proceedings or the preceding two years where the preferred creditor is 
connected to the company)

 – floating charges granted in respect of pre-existing indebtedness (in the year prior 
to the commencement of insolvency proceedings or the preceding two years 
where the chargeholder is connected to the company)

 – transactions defrauding creditors (where the substance of the application is to 
return money to creditors, the limitation period is six years; where the substance of 
the application is to return assets to the company, 12 years appears to be the 
applicable time limit), and in fact insolvency is not technically a pre-requisite for 
the bringing of such a challenge

5.2 Who is entitled to challenge transactions under these provisions?

Claims in respect of transactions at an undervalue, preferences and invalid floating 
charges may only be commenced by the insolvency office-holder or an assignee of 
the claims (following an assignment by the office-holder).

Claims for transactions defrauding creditors can be brought by the office-holder (or 
an assignee) or by a victim of the transaction. However, where the claim is brought by 
a victim of the transaction, relief will still generally be awarded to the company, rather 
than the specific victim (on the basis that the victim will be entitled to its share of the 
company’s recovery, together with other creditors).
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Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes. Insolvency proceedings commenced in the courts of other EU members states 
will be automatically recognized under the EC insolvency regulation (subject to any 
changes following the end of the Brexit transition period). 

Insolvency officeholders appointed in other jurisdictions can obtain recognition 
under the Cross-Border Insolvency Regulations 2006 (which implements the 
UNCITRAL model law) or section 426 of the Insolvency Act 1986. 

Note, however, that judgments obtained in actions arising from insolvency 
proceedings (such as claw-back claims) abroad will not generally be enforceable 
against a defendant in Northern Ireland unless the defendant has submitted to the 
foreign jurisdiction.

6.2 If so, what assistance can your courts provide, following recognition?

There is a wide range of assistance that a Northern Irish court can grant and generally 
such assistance broadly extends to doing whatever the Northern Irish court could 
have done in the case of an Northern Irish insolvency proceeding (including enabling 
foreign creditors to gain access to property situated in Northern Ireland and 
restraining creditor action/proceedings in respect of the insolvent company) subject 
to judicial discretion.

 

6.3  Is it possible to commence insolvency proceedings in relation to a  
foreign company?

Yes, if that company has its center of main interests or an establishment in  
Northern Ireland.

Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

As a general rule, Northern Irish law is favorable to creditors, and the key principles 
are widely understood. There are a few frequent mistakes made by foreign creditors 
but, of course, creditors should seek advice whenever required.

7.2  Are there any other stakeholders or entities (eg governmental or regulatory) 
which may influence the outcome of any restructuring?

Where a debtor company has a “defined benefit” pension scheme, the trustees  
of the scheme and the Pension Protection Fund will generally be key stakeholders  
in any restructuring. 

In the case of a regulated entity, the regulator (eg the Financial Conduct Authority) 
will need to be consulted.

HM Revenue and Customs (the UK tax authority) will be a major creditor in many 
insolvencies, and in some procedures (eg CVAs) may exercise a significant degree  
of control.

7.3 Are there currently any proposals for significant reform of your insolvency laws?

Following the reforms introduced by CIGA 2020 there are now no significant 
proposals for reform, other than the extension of preferential status to some tax 
debts, from 1 December 2020, as noted above.

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic, and 
state whether those changes are likely to be temporary or permanent.

Since the outbreak of the COVID-19 pandemic, various changes have been 
implemented to Northern Irish insolvency law (as referred to above) by the Corporate 
Insolvency and Governance Act 2020. 

In addition to the permanent changes to insolvency law (the new moratorium 
procedure, Part 26A schemes of arrangement and the prohibition on termination  
of supply contracts), the changes include various temporary measures to 
 assist companies affected by the pandemic, such as restrictions on  
winding-up proceedings.
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Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable  
to companies?

Bankruptcy (faillissement); and suspension of payments (surseance van betaling).

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

Not outside formal insolvency proceedings; both in bankruptcy and suspension  
of payments an application for a moratorium (afkoelingsperiode) can be made;  
see also 7.2 below.

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from  
the company?

Generally it would take a few weeks between the filing of a bankruptcy request and 
the court declaring the debtor/company bankrupt.

Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

There are no statutory limitations as to whom can be appointed as bankruptcy trustee 
(curator), but in practice the courts almost always appoint lawyers to the role.  
In larger or more complex cases, two bankruptcy trustees are usually appointed.  
In some specific cases, eg for banks or financial institutions, the courts have 
appointed a lawyer and an auditor as bankruptcy trustees. 

2.2  Who decides the identity of the insolvency office-holder, and what  
restrictions apply? 

There are no statutory or formal requirements, but in recent years the courts  
have limited the number of eligible insolvency practitioners and tend to  
appoint bankruptcy trustees on the basis of seniority and experience.

2.3  Are insolvency cases heard by specialist judges, or in the general  
commercial courts?

Insolvency cases are heard by the insolvency divisions of the courts, which operate 
separately from the general civil/commercial divisions. Many of the bankruptcy 
judges have followed specialist training of the Dutch Association of Insolvency 
Practitioners (INSOLAD).

Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In a bankruptcy, the bankruptcy trustee takes full control of the company, but he may 
require the co-operation of the directors. In a suspension of payments, the directors 
require the co-operation of the administrator (bewindvoerder), who effectively has a 
veto right. 

Netherlands
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3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

There are no formal tests – such as solvency, liquidity or other balance sheet 
requirements – and hence no formal obligation for directors (or shareholders) to file 
for bankruptcy or other formal insolvency proceedings at any time. However, liability 
concerns (akin to “wrongful trading” concepts, personal liability for taxes/social 
security claims) may lead to managing directors filing at some point. However, in the 
event of a (voluntary) liquidation of company (as per shareholders resolution), the 
directors/liquidators are under a statutory obligation to file for bankruptcy if they 
establish that the debts of the company are in excess of its assets. The ‘normal’ 
liquidation may only continue if all creditors unanimously agree to that. 

3.3 What are the risks facing the directors of an insolvent company?

The bankruptcy trustee(s) will scrutinize the books and transactions prior to the 
bankruptcy of an insolvent company. This may result in nullification actions (Actio 
Pauliana) for “wrongful trading” or liability claims against the directors for improper 
management. Directors may also be subject to criminal liability in case of fraud or 
other criminal conduct. Examples of “wrongful trading” include continuing the 
company for too long, entering into obligations on behalf of the company when the 
directors knew or should have known that bankruptcy was imminent, selective (non) 
payment, and (fraudulent) preference. If the company did not timely file its annual 
accounts or did not properly keep its books, there is an irrebuttable presumption that 
there was manifestly improper management by the managing directors, and a 
rebuttable presumption that such improper management was an important cause of 
the bankruptcy. Individual creditors or other parties may also hold (managing/
supervisory) directors liable on comparable grounds, but without any statutory 
presumptions. Further, directors may become personally liable for certain taxes left 
unpaid by the company.

Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

 
The main forms of in rem security rights in respect of property are mortgage 
(hypotheek) and the right of pledge (pandrecht). Mortgage must by vested by notarial 
deed and applies to registered property (registergoederen), eg real estate, vessels and 
airplanes. The right of pledge applies to all other kinds of property, tangible or 
intangible and does not require a notarial deed, other than a right of pledge on shares 
in the capital of a company.

4.2  How does the opening of insolvency proceedings affect the rights of  
secured creditors?

The opening of insolvency proceedings does in principle not affect the rights of 
secured creditors, they may exercise their rights as if there are no insolvency 
proceedings pending. This may however be limited (albeit temporarily) if a 
moratorium is ordered. Another notable exception in the event of a bankruptcy 
applies to a non-possessory pledge of (some categories of) moveable property  
which are subject to a priority right of recourse (bodemvoorrecht) for the benefit  
of the tax authorities.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is the 
secured creditor entitled to claim for the shortfall?

Yes, but as an ordinary ranking creditor.

4.4  Which classes of creditor are given preferential status?  
Are any classes subordinated?

The tax authorities and the Employee Insurance Agency (UWV) enjoy a preferential 
status. Next to that, a small catalog of specific creditors can claim a preferential 
status, the most important category are employees with claims for unpaid wages (not 
older than one year). 

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

That depends on the bankruptcy. As of 2019, the Bankruptcy Act provides that  
the supervisory judge (rechter-commissaris) can order a hard ‘bar date’ after which 
claims made by creditors will not be taken into account. This will only be relevant  
in bankruptcies in which a distribution can be made to the ordinary,  
unsecured creditors.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Set-off rights are not affected in insolvency, unless otherwise agreed to by the 
relevant creditor. A person who is both a debtor and a creditor of the bankrupt debtor 
is generally allowed to set-off his debt against his claim on the bankrupt debtor, 
provided both arose before the declaration of bankruptcy, or result directly from legal 
acts entered into with the bankrupt debtor before the declaration of bankruptcy. 
However, a person who has assumed a debt owed to, or acquired a claim against, the 
bankrupt debtor from a third party before the declaration of bankruptcy may not 
effect a set-off if he or she has not acted in good faith with respect to such 
assumption or acquisition. There is extensive case law around set-off in bankruptcy.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

Yes. However, this may change for restructurings under the “Dutch scheme of 
arrangement” once implemented, see 7.2.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

Retention of title (eigendomsvoorbehoud) clauses can be effective, but their use is 
quite restricted. 

4.9 Are foreign creditors treated equally to domestic creditors?

Yes. 
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Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

In bankruptcy, the bankruptcy trustee may invoke the nullity of legal acts by the 
debtor/company from prior to the bankruptcy which have prejudiced the creditors’ 
rights on the basis of fraudulent conveyance (Actio Pauliana). 

First, the bankruptcy trustee may invoke the nullity of a transaction entered into by 
the company without a prior legal obligation to do so if the interests of the other 
creditors are prejudiced by that transaction and if both the company and its 
counterparty to the transaction were aware or should have been aware that the 
transaction was prejudicial to the interest of the other creditors. The burden of proof 
rests upon the bankruptcy trustee, but the aforementioned knowledge is assumed if 
the transaction is entered into within one year prior to the bankruptcy of the debtor 
and, among others: (i) the value of the obligation of the creditor is substantially 
exceeded by the value of the obligation of the debtor; (ii) payment has been made of, 
or security has been granted for, a debt which is not due and payable; or (iii) the 
debtor and creditor are related parties/entities.

Secondly, the bankruptcy trustee may invoke the nullity of transactions which are 
entered into with the legal obligation to do so if (i) the other party at the time the 
transaction was entered into knew that an application had been made for the 
bankruptcy of the company, or (ii) where the transaction is the result of discussions 
between the company and the other party with the purpose to prefer the latter to the 
detriment of the debtor’s other creditors.

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Generally, yes.

6.2 If so, what assistance can your courts provide, following recognition?

Under the European Insolvency Directive, the courts may open secondary insolvency 
proceedings. 

6.3  Is it possible to commence insolvency proceedings in relation to a foreign 
company?

Yes, if that company is registered in the Netherlands and also has its center of main 
interests (COMI) in the Netherlands. 

Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

None.

7.3 Are there currently any proposals for significant reform of your insolvency laws?

Yes. A bill introducing a new restructuring tool to support business continuity and 
recovery, the WHOA, was approved by Dutch Parliament on 6 October 2020. The 
WHOA stands for the ‘The Act on the confirmation of private restructuring plans’ (de 
Wet homologatie onderhands akkoord) and is also informally referred to as ‘the 
Dutch Scheme of Arrangement’. The WHOA is inspired by the English Scheme of 
Arrangement and the United States Chapter 11 proceedings and is expected to enter 
into force before the end of 2020.

In short, the WHOA enables businesses in financial distress to offer a tailor-made 
restructuring plan to all or some of their creditors and shareholders, while remaining 
in control. Alternatively, creditors, shareholders or, if established, the debtors’ works 
council (or other employee representative body) can petition a Dutch court to 
appoint a restructuring expert who may propose a restructuring plan on their behalf. 
If certain requirements are met, the restructuring plan can be confirmed by a Dutch 
court, making it binding on all affected parties. For more information, we refer to our 
recent briefing about the WHOA.

Please note that there are two bills being discussed in Dutch parliament associated 
with the WHOA which aim to improve and modernize the Dutch Bankruptcy Act as a 
restructuring tool. 

A bill on pre-packs (WCO I) aims to give the pre-pack a statutory basis and is currently 
in the last stage of parliamentary approval.

A bill on the transfer of enterprise in bankruptcy (Wet overgang van onderneming in 
faillissement) was presented last year and is yet to be adopted by Dutch parliament.

COVID-19 related changes          

Please describe any changes to your insolvency laws which have either been 
implemented or proposed in response to the impact of the COVID-19 pandemic,  
and state whether those changes are likely to be temporary or permanent.

None.
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Insolvency and restructuring procedures      

1.1  What are the main insolvency and restructuring procedures applicable  
to companies?

 – Bankruptcy Liquidation

 – Bankruptcy Reorganization 

Liquidation – a financially distressed company may petition the bankruptcy court for 
protection under the US Bankruptcy Code, or a small group of creditors may petition 
for an involuntary bankruptcy. A petition filed under chapter 7 of the Bankruptcy 
Code commences an automatic liquidation, overseen by a bankruptcy trustee. A case 
under chapter 11 of the Bankruptcy Code – which is nominally reserved for 
reorganizations – may sometimes be used for liquidation as well.

A company may also liquidate voluntarily outside of bankruptcy under court auspices 
(eg, receivership) or without court supervision (eg, assignment for the benefit of 
creditors).

Reorganization -- a financially distressed entity may file a petition in bankruptcy court 
for protection under the US Bankruptcy Code. Insolvency is not required. In a case 
under chapter 11 of the Bankruptcy Code, the pre-existing management typically 
remains in control of the entity and assumes the fiduciary duties otherwise charged 
to a bankruptcy trustee. The entity seeks to develop a Plan of Reorganization to 
address its treatment of claims. The Plan of Reorganization must be confirmed by the 
bankruptcy court, which applies certain codified legal requirements, including 
consideration of the outcome of a vote of creditors. Certain entities (eg, banks, 
insurance companies) are not eligible for bankruptcy but may liquidated through 
other processes. 

1.2  Can a company obtain a moratorium whilst it prepares a restructuring plan? If 
so, what is the effect of the moratorium? 

Yes. Immediately upon the commencement of any bankruptcy case (whether a 
liquidation or reorganization), US law imposes an “automatic stay”, which enjoins a 
wide variety of actions by creditors and other parties. Unless the court modifies the 
stay upon a creditor’s establishment of certain statutory requirements, the stay 
continues until the confirmation of a chapter 11 Plan, or the closing of the bankruptcy 
case.

1.3  How long will it generally take for a creditor to achieve the liquidation of an 
insolvent company, assuming an undisputed claim and no opposition from the 
company?

To liquidate in bankruptcy, unless the debtor is especially small, the creditor will often 
be required to find two additional petitioning creditors to join in the involuntary 
bankruptcy petition. Assuming that the required number of creditors to file an 
involuntary petition is established, the liquidation will begin in approximately four 
weeks. A judgment creditor may seek liquidation if no bankruptcy is filed; the 
timetable will vary considerably. 

US
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Insolvency office-holders and courts       

2.1 Who can act as an insolvency office-holder?

In a chapter 7 liquidation, the insolvency office-holder is a bankruptcy trustee. The 
trustee is chosen from a local panel of trustees.

In a chapter 11 bankruptcy case, there typically is no insolvency office-holder. The 
debtor continues in possession of its assets, with existing management charged with 
the fiduciary duties that would otherwise be charged to a trustee. In a chapter 11 case 
in which the court determines that there has been fraud or gross mismanagement, 
then a bankruptcy trustee is appointed by the court, but not necessarily from the 
same local panel of trustees.

2.2  Who decides the identity of the insolvency office-holder, and what restrictions 
apply? 

The trustee is appointed by the Office of the United States Trustee, which is an arm of 
the US Department of Justice.

2.3  Are insolvency cases heard by specialist judges, or in the general commercial 
courts?

Bankruptcy cases are heard by specialist judges.

Position of directors           

3.1  To what extent do the directors of the company remain in control of its affairs 
during any of the procedures described above?

In a chapter 7 liquidation, existing management is relieved of its duties immediately 
upon the appointment of a trustee. In most chapter 11 bankruptcy cases – assuming 
no fraud or gross mismanagement – the existing management remains in place and 
continues to control management decisions.

3.2  Are there circumstances in which directors are obliged to file for insolvency 
proceedings? If so, when do those circumstances arise?

There are circumstances in which existing management would voluntarily file a 
bankruptcy petition. The officers and directors are charged with fiduciary duties 
toward creditors once a company is insolvent. If filing a bankruptcy petition is in the 
best interests of creditors once the company is insolvent, then the officers and 
directors would be expected to do so.

3.3 What are the risks facing the directors of an insolvent company?

US state laws allow for claims against directors if they have breached their fiduciary 
duties to the company. The level of risk will generally vary, based on applicable state 
law and the terms of the company’s governing documents.

Position of creditors           

4.1 What are the main forms of security over movable and immovable property?

Security over movable property is generally taken by:

 – security interest under Article Nine of the Uniform Commercial Code

Security over immovable property is taken by:

 – mortgage

4.2  How does the opening of insolvency proceedings affect the rights of secured 
creditors?

Secured creditors are subject to the automatic stay and are generally expected to 
wait through the proceedings before realizing value. However, secured creditors will 
generally receive 100% of the value of their collateral at the end of the proceedings.

4.3  Where a debt owed to a secured creditor exceeds the value of the security, is the 
secured creditor entitled to claim for the shortfall?

Yes, but the claim for the shortfall would be unsecured.
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4.4  Which classes of creditor are given preferential status?  
Are any classes subordinated?

Under US bankruptcy law, secured claims are guaranteed either to receive payment in 
full or to retain the property interest after the bankruptcy case. After satisfaction of 
secured claims, the following classes of claims are generally given priority:

 – administrative expenses of the bankruptcy estate

 – unsecured claims in an involuntary bankruptcy, arising in the ordinary course of 
business between the filing of the bankruptcy petition and the order for relief

 – certain claims related to employee wages

 – claims related to contributions to employee benefit plans

 – certain tax claims

There are no specific types of creditors or claims that must be subordinated. The 
bankruptcy court will generally respect parties’ agreements to subordinate certain 
claims, such as in intercreditor agreements. In addition, the bankruptcy court has 
power to subordinate claims for inequitable conduct.

4.5  Is there a date by which creditors must make claims in the insolvency 
proceedings? If so, what are the consequences of failing to claim by that date?

In a chapter 7 liquidation, creditors must file claims within 70 days of the 
commencement of the case. In a chapter 11 bankruptcy case, there is no statutory 
requirement and therefore the deadline will vary.

Failure to file a claim by the deadline will almost always result in a bar from recovery 
from the bankruptcy estate.

4.6 Are contractual rights of set-off and/or netting effective in insolvency?

Contractual rights of set-off and/or netting are generally allowable, subject to a few 
additional requirements that would not be imposed outside of bankruptcy. The set-
off or netting may not always be exercised immediately, however. Often, the rights 
may only be exercised at the end of the proceedings.

4.7  Are contract terms permitting termination of a contract by reason of insolvency 
(“ipso facto clauses”) effective?

No. Except for certain contracts related to financial or commodity trading, ipso facto 
clauses are unenforceable.

4.8  Are retention of title clauses enforceable and (if applicable) what are the main 
requirements for enforceability?

Yes, but only if the creditor complies with the security interest requirements of the 
Uniform Commercial Code.

4.9 Are foreign creditors treated equally to domestic creditors?

Yes.

Setting aside transactions          

5.1  What are the main transaction avoidance provisions applicable to the 
proceedings referred to above?

The primary types of avoidance actions are preferences, fraudulent conveyances and 
unauthorized post-petition transfers. Preferences are generally transfers by the 
debtor in the ninety days prior to bankruptcy (one year when the transfer is to an 
insider), which prefer one unsecured creditor over another. Fraudulent conveyances 
may be transfers involving actual fraud upon creditors, or constructive fraud – the 
latter of which are transfers at a time when the debtor was insolvent or the like, for 
which it received less than reasonable equivalent value. As the name implies, 
unauthorized post-petition transfers are transfers of the bankruptcy estate for which 
the Bankruptcy Code required court approval and none was granted.

5.2 Who is entitled to challenge transactions under these provisions?

A bankruptcy trustee or a chapter 11 debtor-in-possession may assert claims to avoid 
the transactions discussed above. Occasionally, an Official Committee of Unsecured 
Creditors will also be authorized to do so. 

Cross-border insolvency          

6.1  Do your courts recognize insolvency proceedings commenced in the courts of 
other jurisdictions?

Yes, if the other jurisdiction is a signatory to the UNCITRAL Model Law on Cross 
Border Insolvency.

6.2 If so, what assistance can your courts provide, following recognition?

Following recognition, the primary assistance is in the form of enjoining certain 
actions and marshalling assets within the US.

6.3  Is it possible to commence insolvency proceedings in relation to a foreign 
company?

Yes.
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Other matters             

7.1  Please consider whether there is any other feature of your country’s insolvency 
regime of which a lender, investor or purchasers of distressed debts or 
businesses should be aware? For example, are there any mistakes that foreign 
creditors often make?

It is valuable to arrange for local counsel in the jurisdiction of the proceedings, ideally 
as early as possible. There is a wide range of variation in local procedural rules and 
judges’ preferences, and local counsel will be able to help navigate those variations.

7.2 Are there currently any proposals for significant reform of your insolvency laws?

None pending at the moment, but there is a recent amendment to the Bankruptcy 
Code to make chapter 11 relief more readily available to smaller businesses. The 
threshold level of assets and liabilities for relief under that sub-chapter was lowered in 
responses to the COVID-19 pandemic.
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