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The UK Government (“HMG”)1  has set out its proposals for the financial services aspect of a future free trade 

agreement, based upon mutual recognition of regulatory outcomes and regulatory standards.   

The UK financial regulators the Financial Conduct Authority (“FCA”) and the Prudential Regulatory Authority 

(“PRA”), the Confederation of British Industry (“CBI”) and financial services industry bodies including the 

Investment Association (“IA”) and the Alternative Investment Managers Association (“AIMA”) have welcomed 

these. 

HMG believes that the EU's equivalence regimes are inadequate for the purposes of a future UK-EU trading 

relationship for financial service and has proposed a mutual recognition of regulatory outcomes and regulatory 

standards based on three principles: 

■ parallel rule making focused on regulatory outcomes; 

■ continued close supervisory co-operation; and 

■ a dispute resolution mechanism where there is disagreement on parallel rule-making. 

The Chancellor believes that HMG's proposal is “a possible route to a future partnership grounded in logic, 

pragmatism, and compromise a partnership that would protect Europe's financial stability and underpin one of its 

great competitive advantages.”  

At first the Commission and EU negotiators repeated their opening position that no free trade agreement can 

encompass financial services, but since then this position has softened and there is some cautious optimism that a 

UK-EU free trade agreement including financial services may be possible.  

The more practically-minded may take the view that negotiation and political utterance are irrelevant to the what 

and how questions of planning and practical implementation. However, some appreciation of the process that will 

give rise ultimately to hard rules will be useful if not necessary for understanding those rules and ensuring a smooth 

implementation up to and beyond Brexit. 

 

                                                   
1  Her Majesty’s Government. 

Introduction 
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HMG has consistently said that the UK will be leaving the Single Market and the Customs Union when it leaves the 

EU.  The Prime Minister said so in her speech at Lancaster House in January 2017, “But I want to be clear. What I 

am proposing cannot mean membership of the single market,”2  and also in her speech in Florence in September 

2017, “We will no longer be members of its single market or its customs union.”3    

The inevitable consequence of this is that passporting arrangements for financial services, which are an integral 

part of the single market, will come to an end when the UK leaves the EU.   

At the same time, HMG has from the start said that it is seeking a future economic relationship with the EU based 

on a deep and comprehensive free trade agreement (“FTA”) that includes financial services (in which the UK has a 

trade surplus with the EU), and that the deal should be on substantially the same terms as currently enjoyed:  

“That agreement may take in elements of current single market arrangements in certain areas - on the export of 

cars and lorries for example, or the freedom to provide financial services across national borders - as it makes no 

sense to start again from scratch when Britain and the remaining Member States have adhered to the same rules 

for so many years.”4  

David Davis, Secretary of State for Exiting the European Union, has referred to the proposed deep and 

comprehensive free trade deal as a Canada plus plus plus deal, a reference to the Canada-EU Comprehensive 

Economic and Trade Agreement (“CETA”), an FTA which was originally intended to include a fully operational 

chapter financial services.  Unfortunately, prior to the adoption of CETA the financial service chapter was 

substantially cut, although the agreement is a living agreement and there is scope to widen the financial services 

chapter at a later revision.  

                                                   
2  To read the Prime Minister’s speech at Lancaster House, click here. 
3  To read the Prime Minister’s speech in Florence, click here. 
4  PM’s speech at Lancaster House. 

The development of the 

position of the UK Government 
in relation to financial services 

https://www.gov.uk/government/speeches/the-governments-negotiating-objectives-for-exiting-the-eu-pm-speech
https://www.gov.uk/government/speeches/pms-florence-speech-a-new-era-of-cooperation-and-partnership-between-the-uk-and-the-eu
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The development of the position of the 
European Commission and the EU27 

All along the Commission and the EU27 have said that the UK cannot cherry pick elements of the Single Market and 

thus passporting for financial services will come to an end on the UK leaving the EU.  In this, HMG, Commission and 

EU27 agree. 

But where the UK seeks a deep and comprehensive FTA including financial services, leading lights in the 

Commission seek an FTA that encompasses only goods (in which the EU has a large trade surplus with the UK), 

with services dealt with by a right of establishment and by equivalence decisions under the existing EU frameworks 

for recognising some elements of third country financial services regulations.   

Michel Barnier, the Commission's chief Brexit negotiator has said, “There is not a single trade agreement that is 

open to financial services. It doesn't exist.”5  

Stefaan De Rynck, a senior aide to the Commission's negotiating team has said “What you rarely have is that a 

service provider from a third country can branch out directly into the single market for financial services, so 

compared to the Single Market, it falls short in terms of business needs and the ease of doing business cross-

border.  This is where we stand.”6 

In support of this position, the Commission has published a series of notices to stakeholders setting out 

consequences of a no deal Brexit for the ability of UK based financial services firms to trade into the EU,7  although 

it is notable that only one of these notices, on asset management, considers the implications for EU based financial 

services firms seeking to trade into the UK.  Needless to say, the consequences for EU based financial services firms 

of being potentially unable to access central counterparties and use clearing services located in London are also 

significant, as are the consequences for EU financial services firms of being potentially unable to service contracts 

or recognition of contractual choices of law and judgments across the UK/EU border. 

For their internal preparatory discussions for the framework of the future EU-UK relationship in relation to services, 

the Commission prepared slides that set out the position should there be no deal on financial services.8   At the time 

those slides were drawn up, the UK had not put forward any detailed proposals in respect of financial services and 

no deal was the only outcome that could be described with certainty.  For the same reason, most of the published 

analysis by politicians, civil servants, commentators, trade bodies, and lawyers has tended to focus on the 

consequences of a no deal Brexit on financial services. 

Transition 

It is common ground between the UK, Commission and EU27 that during the transition period, EU law will continue 

to be applicable to and in the UK9.   This means that during the transition period, which the Commission want to run 

from 29 March 2019 to 31 December 2020,10 the UK will remain in the Single Market and the Customs Union and 

the terms of trade in financial services across the UK/EU border (and all other trade) will continue as now.  The UK 

Government have pushed for a longer transitional period of two or even three years, but on this the Commission 

has stood firm.   

                                                   
5  In an interview with the Guardian, 18 December 2017.  To read the interview, click here. 
6  Speech at the LSE, 5 March 2018. 
7  To read the notices to stakeholders, click here. 
8  To read the slides, click here. 
9  Article 122(1) of the Draft Withdrawal Agreement.  To read the Draft Withdrawal Agreement, click here. 
10  Article 121 of the Draft Withdrawal Agreement. 

https://www.theguardian.com/politics/2017/dec/18/uk-cannot-have-a-special-deal-for-the-city-says-eu-brexit-negotiator-barnier
https://ec.europa.eu/info/publications/180208-notices-stakeholders-withdrawal-uk-banking-and-finance_en
https://ec.europa.eu/commission/sites/beta-political/files/services.pdf
https://ec.europa.eu/commission/sites/beta-political/files/draft_withdrawal_agreement.pdf
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The Prime Minister's speech  
 “Our future economic partnership” 

A deep and comprehensive free trade agreement 

In her speech at the Mansion House on Friday 2 March, Theresa May proposed a deep and comprehensive free 

trade agreement and noted that the most ambitious elements of that agreement:11 

“are two areas which have never been covered in a Free Trade Agreement in any meaningful way before - 

broadcasting and, despite the EU's own best efforts in the Transatlantic Trade and Investment Partnership, financial 

services.” 

The financial services chapter of TTIP 

The Transatlantic Trade and Investment Partnership (“TTIP”), the abortive free trade arrangement between the US 

and the EU, contained an ambitious financial services chapter that would have permitted mutual recognition of EU 

and US standards and an acceptance that the same regulatory aims might be achieved by different regulatory 

approaches.  US financial services regulation, although only around a third of the length of the EU rule book, was 

deemed equally as robust as EU financial services regulation.  TTIP stalled due to irreconcilable differences around 

phytosanitary standards (notoriously the US practice of washing some chicken products in chlorine, which in the EU 

is only used for washing salad leaves and sterilising water) and what the US considered EU protectionism in relation 

to certain industries.  The change of administration and the consequential change to US trade policy in 2016 ended 

any prospect of TTIP being concluded.   

Yet the financial services section of TTIP gave rise to no controversies, played no role in the demise of the 

agreement and, crucially, from the point of view of HMG, the lead negotiator who drove that chapter forward was 

one Michel Barnier.  

Previewing the Chancellor's speech 

The Prime Minister previewed key themes in the Chancellor's speech: 

■ the UK will no longer benefit from passporting and will not accept the EU's single rulebook for financial 

services; 

■ this is because the UK taxpayers must bear the risks of regulating the City; 

■ there is mutual interest in the UK and EU concluding a deal on financial services; 

■ that deal should be based on shared regulatory outcomes and mutual recognition of regulatory standards.  

                                                   
11  To read the Prime Minister’s speech, click here. 

https://www.gov.uk/government/speeches/pm-speech-on-our-future-economic-partnership-with-the-european-union
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No passporting, no single rulebook 

Again the Prime Minister ruled out continued membership of the Single Market and the passporting of financial 

services that is intrinsic to that: 

“… on financial services, the Chancellor will be setting out next week how financial services can and should be part 

of a deep and comprehensive partnership. We are not looking for passporting because we understand this is 

intrinsic to the single market of which we would no longer be a member. 

“It would also require us to be subject to a single rule book, over which we would have no say.” 

Notably the Prime Minister ruled out the UK being part of a single rule book and, by implication, ruling out the UK 

remaining in the European Supervisory Agencies (“ESAs”), EBA,12 EIOPA13 and ESMA.14 

Contrast this with the Prime Minister's suggestion elsewhere in her speech that the UK may remain EU agencies 

such as the European Medicines Agency, which by implication includes accepting a level of oversight by the 

European Court of Justice (“ECJ”), thus crossing, or at least blurring, what she has previously said was a red line in 

relation to the UK leaving the jurisdiction of the ECJ: 

“We will also want to explore with the EU, the terms on which the UK could remain part of EU agencies such as 

those that are critical for the chemicals, medicines and aerospace industries: the European Medicines Agency, the 

European Chemicals Agency, and the European Aviation Safety Agency. 

“We would, of course, accept that this would mean abiding by the rules of those agencies and making an 

appropriate financial contribution.” 

UK taxpayers bear the risk of the City 
The Prime Minister's justification for the UK not being in the single rule book is that: 

“The UK has responsibility for the financial stability of the world's most significant financial centre, and our 

taxpayers bear the risk, so it would be unrealistic for us to implement new EU legislation automatically and in its 

entirety.” 

UK and EU have a mutual interest in concluding a deal on financial 
services 

“But with UK located banks underwriting around half of the debt and equity issued by EU companies and providing 

more than £1.1 trillion of cross-border lending to the rest of the EU in 2015 alone, this is a clear example of where 

only looking at precedent would hurt both the UK and EU economies.” 

A financial services deal based on mutual recognition of regulation 

“As in other areas of the future economic partnership, our goal should be to establish the ability to access each 

other's markets, based on the UK and EU maintaining the same regulatory outcomes over time, with a mechanism 

for determining proportionate consequences where they are not maintained. But given the highly regulated nature 

of financial services, and our shared desire to manage financial stability risks, we would need a collaborative, 

objective framework that is reciprocal, mutually agreed, and permanent and therefore reliable for businesses.” 

While admitting of the possibility of divergence of regulatory outcomes, the Prime Minister made it clear that there 

is no desire on the part of the UK for significant or substantial divergence and where there is future divergence, this 

should be carefully managed. 

                                                   
12  European Banking Authority. 
13  European Insurance and Occupational Pensions Authority. 
14  European Securities and Markets Authority. 
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In a pre-recorded interview with Andrew Marr, broadcast on Sunday 4 March, the Prime Minister summarised the 

position she had set out on financial services:15 

“What I said in the speech is that we recognise that passporting is again part of being a member of the single 

market, which is part of being a member of the EU. We're coming out of the EU, we won't be a member of the 

single market in the future, but what we are looking at, what I set out in the speech, is a new relationship on 

financial services based on this concept of mutual recognition and agreement on regulations.”  

“But if we were to accept passporting we'd just be a rule taker, we'd have to abide by the rules that were being set 

elsewhere. And given the importance of financial stability, of ensuring the City of London, we can't just take the 

same rules without any say in them.” 

                                                   
15  To read the transcript of the Prime Minister’s interview 

with Andrew Marr, click here. 

The Prime Minister's 
interview with Andrew Marr 

http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/04031801.pdf
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Key themes 

The key themes of the Chancellor's speech at HSBC's offices in Canary Wharf on Wednesday 7 March were: 

FTAs including financial services chapters are feasible and 

desirable 

In his speech the Chancellor repeated the Prime Minister's argument that FTAs including financial services are 

possible:16 

“We know because back then, British and French officials worked hand-in-hand on the proposals, with the 

Commission.  Both CETA and TTIP were intended to promote convergence between entirely separate markets with 

different rules.  And low levels of interconnectedness.  We can do so much better given our starting point. 

“We will start from a unique position with full alignment on Day 1.  The challenge is what happens next.  So the 

way forward must surely be to bank our Day 1 de facto equivalence and shape a regime to manage future 

regulatory change that ensures that while our rule systems may evolve separately we deliver fully equivalent 

regulatory outcomes maintaining commitments to support open-markets and fair competition.” 

That the UK and EU start from a point of complete regulatory alignment is a strong argument for the Chancellor, 

but one that is undermined by the inevitable logic of Brexit that the UK and EU will begin, however slowly and 

incrementally, to diverge.  When considering whether third country financial services regulatory frameworks are 

equivalent to the EU, the Commission considers the exposure of the EU to that country.  The greater the exposure, 

the greater level of harmonisation the EU expects to see in order to make a finding of equivalence.  Given the size 

of the EU's exposure to the UK, it is hard to see how anything less than complete alignment would satisfy the 

Commission for the purposes of making an equivalence determination. 

The UK cannot be a rule taker in financial services 
“As these rules systems for financial services evolve, the United Kingdom cannot simply be an automatic 'rule 

taker'.  Let me explain why.  We have invested heavily in the current rulebook, and our industry is structured 

around it.  And we hope that from Day 1, good sense, sound economics, and a commitment to mutual benefit will 

be the guiding principle of future rulemaking on both sides often within the framework of internationally agreed 

regulatory standards. 

“But, because of the size of the UK's financial services market around 10 times our GDP and the complexity of the 

products traded on it and the consequent risks our taxpayers bear we cannot sign up to automatically accept as-

yet-unknown future rule changes.  We must have the ability, if necessary, to deliver an equivalent outcome by 

different means maintaining our commitment to ensure access to each other's markets is on fair and non-

discriminatory terms while protecting UK taxpayers from potentially unacceptable risks.” 

Currently, the UK is, effectively, a rule taker, albeit one with a say in how those rules are made, for if a qualified 

majority of the EU Member States want a particular financial services rule which the UK objects to then that rule will 

                                                   
16  To read the Chancellor’s speech, click here. 

The Chancellor of the Exchequer's 
speech “Financial services” 

https://www.gov.uk/government/speeches/chancellors-hsbc-speech-financial-services
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apply to the whole of the EU.  Following Brexit the UK will remain bound by international agreements such as the 

OECD and Basel accords which set regulatory objectives, if not always exact rules, and the UK again has a say in 

setting those objectives and rules but ultimately can be outvoted and still have to take those objectives and rules. 

The statement about the UK not being a rule taker should probably be seen more in the context of domestic politics 

and the UK's negotiating stance than as a statement of the objective legal realities of the UK's future relationship 

with the EU. 

EU equivalence regimes are inadequate to the task of providing a 
framework for cross-border trade in financial services 

“At first glance, this may appear to point to a solution based on the EU's established third-country equivalence 

regime. But that regime would be wholly inadequate for the scale and complexity of UK-EU financial services trade.  

It was never meant to carry such a load.  The EU regime is unilateral and access can be withdrawn with little to no 

notice.  Clearly not a platform on which to base a multi-trillion pound trade relationship.” 

Some, but not all, EU financial services legislative acts contain mechanisms (third-country regimes) allowing 

financial institutions based in third countries to gain access to EU markets. A common precondition for these 

mechanisms to be available is that the third country's regulatory regime has been deemed to be equivalent to that 

of the EU. The majority of EU financial services legislative acts do not contain equivalence regimes relating to 

access rights.  The legislative acts that currently contain equivalence assessments relating to access are MiFID II 

and the AIFMD.  Third country regimes are not available for deposit-taking, lending, mortgage lending, insurance 

mediation and activities relating to UCITS. 

Equivalence is the concept that the regulatory regime of a third country relating to a particular sector is of an 

equivalent standard to that which applies under EU law. In financial services legislation, the assessment that a third 

country's regulatory regime is equivalent will typically be made by the European Commission, based on advice 

given by one of the ESAs.  

Principle 1 - parallel rule making focused on regulatory outcomes 

The Chancellor set out three principles for the basis of free trade in financial services, the first being mutual 

recognition of regulations based close co-operation in the framing of regulation, the scope of which regulation 

should be at least as extensive as it is today. 

“But the principle of mutual recognition and reciprocal regulatory equivalence, provided it is objectively assessed, 

with proper governance structures, dispute resolution mechanisms, and sensible notice periods to market 

participants clearly could provide an effective basis for such a partnership.  And although we will be separate 

jurisdictions, we would need to maintain a structured regulatory dialogue to discuss new rules proposed by either 

side building on our current unparalleled regulatory relationships to ensure we deliver equivalent regulatory 

outcomes agreeing mutually acceptable rule-changes where possible. 

“And where rules do evolve differently we will need an objective process to determine whether they provide 

sufficiently equivalent regulatory outcomes including not only the rules themselves, but also an assessment of the 

way in which they are enforced drawing on international standards where they exist, or on additional principles for 

equivalence where the UK and EU have more developed rules.” 

Principle 2 - continued close supervisory co-operation 

The second of the Chancellor's principles is close supervisory co-operation, essentially as close as it is currently 

save that the EU will no longer have a role in determining the UK's internal governance and vice versa. 

“While the UK would cease to be a part of the EU's supervisory agencies, there is no reason why we could not 

maintain a very close working relationship.  Indeed it would be an essential part of supporting the regulatory 

equivalence that I have described for instance, through proactive and extensive information exchange authorised by 
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the data-sharing agreements within the overarching FTA going far beyond what is available in ordinary third-

country relationships. 

“It could cover market abuse, transaction reporting, and stability monitoring, as well as prudential concerns about 

individual firms and it could involve a version of today's college structures, covering both day-to-day supervision 

and resolution in crisis. 

“Of course how each party organises its internal governance would be a matter for it.  Neither party would have a 

role in the other's governance processes.  But we should be able to build on the extraordinary level of supervisory 

collaboration and trust that already exists between the EU and UK authorities to establish the most comprehensive 

supervisory cooperation arrangements anywhere in the world protecting our respective financial systems and our 

taxpayers from instability risks.” 

Principle 3 - a dispute resolution mechanism where there is 
disagreement on parallel rule-making 

The third of the Chancellor's principles is that there should be an arbitration mechanism by which future divergence 

can be managed in a way that allows certainty for participants in the financial services markets. 

“The supervisory cooperation that I have described does not involve either party transferring any responsibility for 

its rules or ceding any sovereignty.  As the PM said on Friday, in certain circumstances we may choose not to 

maintain equivalent outcomes but we will know there may be consequences we would have to address how this 

future partnership would work in such circumstances with clear institutional processes to do so. 

“Our concern in a financial services partnership would be to ensure that any such consequences were reasonable 

and proportionate applied in a predictable way that allows industry to plan with confidence and that they were 

delivered through an independent arbitration mechanism that has the confidence of both parties.  Such mechanisms 

already exist within FTAs, including CETA.” 

Conclusion 

“What I have set out today is a possible route to a future partnership grounded in logic, pragmatism, and 

compromise a partnership that would protect Europe's financial stability and underpin one of its great competitive 

advantages.  And I look forward to constructive engagement with our friends and partners in the EU to take these 

ideas forward.” 

Reaction from the City 

The reaction from the City was positive.  The ABI's17 Huw Evans said: 

“It would defy common sense not to have a Brexit deal on financial services so we welcome the Chancellor's 

commitment today. It's now time for everyone to drop the dogma and get round the table. The insurance and long-

term savings sector is already well integrated and our regulations are aligned so if the will is there, a deal that 

works for everyone can be done.”  

                                                   
17  Association of British Insurers. 
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Publicly, the Commission, European Parliament and EU 27 have not moved from their established position that 

there will be no deal on financial services and the best that the UK can hope for is equivalence while UK based 

financial services firms can open branches in the EU in accordance with existing rules.   

European Commission's draft guidelines for negotiating the future 
economic relationship 

Published the day of the Chancellor's speech, these are in draft and subject to revision and agreement by the EU 27 

and are notable for not directly addressing the question of financial services.  They do, however, propose a free 

trade agreement with limited access to the EU for UK companies providing services: 

“trade in services, with the aim of allowing market access to provide services under host state rules, including as 

regards right of establishment for providers, to an extent consistent with the fact that the UK will become a third 

country and the Union and the UK will no longer share a common regulatory, supervisory, enforcement and 

judiciary framework.”18 

To treat the UK as a third country in respect of financial services would severely restrict cross border trade.  Some 

financial services trade could be salvaged if the Commission made decisions as to the adequacy of UK regulation.  

While the UK would start from a position of complete alignment with the EU, such decisions require a bureaucratic 

process, in some cases cannot start until after the UK has left the EU, don't cover the full range of financial 

services.19  The granting of equivalence decisions by the Commission is a process more political than legal in nature 

and liable to be held up or denied for completely unrelated reasons. 

Donald Tusk's speeches 

Speaking in Luxembourg20 the day the Chancellor spoke about the free trade agreement, Donald Tusk said that the 

UK's red lines preclude anything other than a free trade agreement: 

“I propose that we aim for a trade agreement covering all sectors and with zero tariffs on goods. Like other free 

trade agreements, it should address services.” 

Speaking in Dublin21 the next day, Donald Tusk was more explicit in his rejection of the Chancellor's plan for 

financial services: 

“In the FTA we can offer trade in goods, with the aim of covering all sectors, subject to zero tariffs and no 

quantitative restrictions. But services are not about tariffs. Services are about common rules, common supervision, 

and common enforcement. To ensure a level playing field. To ensure the integrity of the Single Market. And 

ultimately also to ensure financial stability. This is why we cannot offer the same in services as we can offer in 

                                                   
18  To read the draft guidelines, click here. 
19  Equivalence decisions give the right to provide services into the EU in respect of investment services, clearing of derivatives, alternative 

investment fund managers and credit rating agencies.  Other equivalence provisions only permit regulatory or compliance reliefs, eg in respect 

of international exposures in banking and insurance. 
20  To read Donald Tusk’s Luxembourg speech, click here. 
21  To read Donald Tusk’s Dublin speech, click here. 

The reaction from the European 
Commission and EU27 

https://g8fip1kplyr33r3krz5b97d1-wpengine.netdna-ssl.com/wp-content/uploads/2018/03/European-council-Art.50-23-March-2018-Draft-Guidelines-1.pdf
http://www.consilium.europa.eu/en/press/press-releases/2018/03/07/statement-by-president-donald-tusk-on-the-draft-guidelines-on-the-framework-for-the-future-relationship-with-the-uk/
http://www.consilium.europa.eu/en/press/press-releases/2018/03/08/remarks-by-president-donald-tusk-after-his-meeting-with-an-taoiseach-leo-varadkar/
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goods. And it's also why FTAs don't have detailed rules for financial services. We should all be clear that also when 

it comes to financial services, life will be different after Brexit. 

“I also heard the Chancellor's words about financial services being “very much in the mutual interest” of the UK and 

EU. I fully respect the Chancellor's competence in defining what's in the UK's interest. I would, however, ask to 

allow us to define what's in the EU's interest.” 

It was only to be expected that Tusk would restate the Commission's opening negotiating stance.  The bad 

tempered words about the EU defining what is in its interests are all part of the theatre and performance of the 

Commission's public negotiating stance and should not be taken at face value. 

Xavier Bettel, Luxembourg's Prime Minister 

Like many in the Commission and the EU27, the Luxembourg Prime Minister has taken the view that the UK's 

proposals amount to cherry picking, saying that “They were in, with a load of opt-outs.  Now they are out, and want 

a load of opt-ins.” 

Bruno Le Maire, French finance minister 

The French finance minister echoed the view of Donald Tusk: 

“Financial services cannot be in a free trade agreement. We have to rely on equivalence regimes, that is the best 

solution for financial services.” 

European Parliament resolution on the framework of the future 
EU-UK relationship 
Agreed by the leaders of the five major political groupings in the European Parliament (“EP”), including the EP's 

representative in the Brexit negotiations, Guy Verhofstadt, and published the same day as the Chancellor's speech, 

the resolution contains text intended to limit any future UK financial service firms access to the EU to that available 

by opening branches in the EU and under equivalence provisions:22 

“17 - Underlines that leaving the internal market would lead to the UK losing both passporting rights for financial 

services and the possibility of opening branches in the EU subject to UK supervision; recalls that EU legislation 

provides for the possibility, in some areas, to consider third-country rules as equivalent based on a proportional and 

risk-based approach, and notes the ongoing legislative work and upcoming Commission proposals in this area; 

stresses that decisions on equivalence are always of a unilateral nature; stresses also that in order to safeguard 

financial stability and ensure full compliance with the EU regulatory regime and standards and their application, 

prudential carve-out and limitations in the cross-border provisions of financial services are a customary feature of 

FTAs.” 

The EP's constitutional role in the Brexit negotiations is limited to approving or rejecting the final deal as negotiated 

by the UK and the EU.  Without any real influence over the negotiations, it tries to influence them by making a lot 

of noise.  Typically its pronouncements are absolute and inflexible yet when it comes to a vote, the EP also typically 

accepts whatever compromise is put before it.  For a chamber whose only power is to say no, it does so very 

infrequently. 

                                                   
22  To read the motion, click here. 

http://www.europarl.europa.eu/sides/getDoc.do?type=MOTION&reference=B8-2018-0135&format=XML&language=EN
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In 

an 

interview with Andrew Marr, broadcast on Sunday 11 March, the Chancellor said:23 

“Mr Tusk is a negotiator and I listened to him carefully on Wednesday and he didn't say anything that I wouldn't 

expect a skilled and experienced negotiator to say at the beginning of a negotiation. He basically said the deal will 

have to contain none of the things you want and all of the things that we want. Well that's an opening negotiating 

position, I recognise it well.” 

Donald Tusk's rejection of the Chancellor's proposals was interpreted by parts of the UK press as meaning those 

proposals were no longer on the table, rather than just as part of the theatre of negotiation.  The Chancellor rightly 

sought to correct that impression and went on to summarise his case: 

“The reason I think that financial services has to be part of a deal is firstly the shape of Britain's economy, services 

are a very important part of our economy and a fair deal will need to be one that covers services as well as goods. 

And secondly, because the financial services system in London is an asset of Europe as a whole. It serves the 

European economy as a whole; £1.1 trillion worth of loans that European companies facilitated through the City of 

London. A vast proportion of Europe's financial services business transacted through the City of London.” 

“I think we will get a deal that includes financial services. The question is how financial services are included. What 

the kind of access is that we're able to negotiate. Reciprocally, because there are many European banks operating 

in London of course, as part of London's financial services.”  

                                                   
23  To read the transcript to the Chancellor’s interview 

with Andrew Marr, click here. 

The Chancellor's interview 
with Andrew Marr 

http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/11031801.pdf
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That 

the 

Commission's starting position in relation to financial services should be no deal is not in itself surprising.  The UK 

has a sizeable surplus in trade with the EU on financial services, albeit one that is dwarfed by the substantial deficit 

that the UK has in trade with the EU in respect of goods.  It would be a poor EU negotiator that conceded continued 

free trade in financial services before negotiations had begun.  Nevertheless, the Commission has consistently said 

that there will be no deal on financial services and the question for HMG is how to get the Commission to move 

from that point.   

If the Brexit negotiations were purely about “a future partnership grounded logic, pragmatism and compromise” as 

the Chancellor hopes, then the proposal he has put forward, combined with the Commission's proposal for free 

trade in goods, makes perfect sense.  There is little doubt that the Chancellor's financial services proposals are 

indeed in the interests of both the UK and the EU as well as being the rational trade-off for agreeing to free trade in 

goods, which is also beneficial to both the EU and the UK, although with the UK's surplus in intangible trade 

(services) with the EU dwarfed by the EU's surplus in tangible trade (goods) with the UK, this arrangement is more 

beneficial to the EU than the UK overall.  In a negotiation between rational economic actors one would expect them 

to be accepted in principle notwithstanding that the fine detail may be hard fought. 

But that isn't the negotiation that the UK and EU actually face.   

HMG's approach brings us back to crux of all the many misunderstandings and unease between the UK and the EU.  

For the UK its attempts to join the EEC and its membership of the EEC and then EU has ultimately been considered 

as a transaction from which economic benefit must be derived, which is why the Prime Minister's and Chancellor's 

proposals have been put in transactional and economic terms.   

But for many in the Commission and in the governments of EU Member States, the EU is as much about a shared 

European identity as it is about economics, and thus philosophical and even emotional factors come into play.  As 

pragmatic and logical as HMG's offer may be, it doesn't meet those concerns.   

Impact/conclusion 
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Since June 2016, our lawyers and consultants have advised various institutions passporting into the UK from EU27 

Member States and passporting from the UK into the EU27 on Brexit planning and Brexit related issues.    

We would be happy to discuss how we can help you with your Brexit planning and execution of those plans. 

Further reading 

ES Brexit hub 

ES briefing on next steps towards agreement of transitional deal 
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