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Welcome

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin.

David Flack
Partner,  
Eversheds Sutherland

Mark Cooper
Principal Associate,
Eversheds Sutherland
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National Crime Agency v Mrs A [2018] 
EWHC 2532 (Admin) 
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The National Crime Agency (“NCA”) obtains the first 
unexplained wealth order (“UWO”)
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Facts of the case

 – UWOs enable UK enforcement agencies (HMRC, 
NCA, SFO, FCA and DPP) to require those in 
possession of any asset worth more than GBP 
50,000 to prove that they obtained such  
asset legally.

 – In granting a UWO, the Court has to be satisfied that: 
 – there are reasonable grounds for suspecting 

that the respondent’s known sources of lawfully 
obtained income would be insufficient to 
enable them to own such assets; and

 – that the respondent is a politically exposed 
person (“PEP”), or that there are grounds for 
suspecting that the respondent is involved in 
serious crime. 

 – The NCA obtained its first UWO against  
certain property of a Mrs Hajiyeva.

 – The NCA alleged that the money used to purchase 
the property was cash embezzled through Mrs 
Hajiyeva’s husband’s role as Chairman of the 
International Bank of Azerbaijan.

 – Mrs Hajiyeva applied to have the order discharged 
on various grounds, including that her husband was 
not a politically exposed person (“PEP”) and that the 
Court had not properly considered whether she 
could have independent capital or income.

The decision

 – The High Court dismissed Mrs Hajiyeva’s 
application on all counts and refused her 
permission to appeal.

 – Mrs Hajiyeva will now have to account for how  
she came to afford the property, or face having  
it seized.

Analysis and practical advice

 – Financial institutions (“FIs”) in particular should 
consider whether their existing systems and 
procedures are sufficient to:

 – identify UWOs made against their customers 
and potential customers, including whether 
their terms and conditions would require a 
customer to notify the FI of a UWO made 
against them; and

 – if so, also to cascade the fact of a UWO in a 
timely manner to the necessary internal teams.

 – Clearly, to the extent a FI becomes aware of a 
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UWO made against a customer, it would be 
prudent for the FI to review and potentially refresh 
the information held on that customer, 
notwithstanding that the UWO does not impose 
any direct obligation on the FI to do so.

 – If a UWO is granted on the basis that a customer is 
a PEP, it will be key for the FI to ascertain whether it 
had also identified them as a such.

 – If they had, enhanced due diligence (“EDD”) should 
have been applied, including checks on the 
customer’s source of funds/wealth. In such 
circumstances, the FI should consider whether the 
explanation they received as to the source of the 
customer’s funds/wealth is consistent with that 
provided in response to the UWO. If not, (i) this 
may provide a basis for the FI to exit the 
relationship (should it wish to do so) and (ii) in any 
event, the FI should revisit its EDD procedures to 
ensure they are sufficiently robust. Alternatively, if 
a customer was not identified as a PEP, the FI 
should urgently review the information held on the 
customer, as well as why they were not 
appropriately identified. 

 – Where a UWO is granted on the basis that a 
customer is involved in serious organised crime, it 
goes without saying that the FI should undertake 
an urgent review of that customer’s information 
and any transaction history. The FI should also 
consider whether the UWO triggers a reporting 
obligation, e.g. to the National Crime Agency  
and/or Financial Conduct Authority. FIs should 
have in mind that, even in circumstances where 
the UWO is not of itself sufficient to trigger such an 
obligation, it may tip the balance leading to the 
submission of a report where the client was 
already subject to an internal high risk designation.

 – As with freezing orders, the obligation in a UWO to 
provide information rests solely with the 
respondent. A FI should not itself disclose any 
information pursuant to a UWO (unless specifically 
ordered to do so), since it otherwise risks being in 
breach of its duty of confidentiality to the 
customer. However, if a customer requests that a 
FI assists it with the provision of information, and 
the FI considers it appropriate and/or is obliged to 
do so, the FI would be advised to provide the 
information directly to the customer only, so as to 
avoid any later suggestion that such provision 
breached its duties of confidentiality.
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FM Capital Partners Ltd v Frédéric Marino 
& Ors [2018] EWHC 2889 (Comm)
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Court varies worldwide freezing order to remove 
from scope assets of companies in respect of 
which the respondent had a direct or indirect 
shareholding and was a director
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Facts of the case

 – FM Capital Partners (“A”) applied for, and was 
granted, a worldwide freezing order (“WFO”) against 
the third defendant (“R”).

 – The WFO stated that R’s assets for the purposes of 
the order included “assets whether or not they are in 
his own name and whether or not they are solely or 
jointly owned and whether the Respondent is 
interested in them legally, beneficially or otherwise. 
For the purposes of this order the Respondent’s 
assets include any asset which he has the power, 
directly or indirectly, to dispose of or deal with as if it 
were his own. The Respondent is to be regarded as 
having such power if a third party (which shall 
include a body corporate) holds or controls the asset 
in accordance with his direct or indirect instruction”.

 – Both A and R applied to vary the WFO. This update 
only deals with R’s application, which was to vary the 
WFO to omit inter alia references to the assets of 
four companies (the “Companies”) which were 
wholly owned (directly or indirectly) by R and in 
respect of which he was a director, on the grounds 
that those assets belonged to, and were in the 
control of, third parties.

The decision

 – Peter MacDonald Eggers QC, sitting as a Deputy 
Judge of the High Court, granted R’s application and 
varied the WFO to no longer apply to the assets of the 
Companies. This was on the basis that even if R was a 
100 per cent shareholder and the sole director of the 
company, the control he exercised was as an organ 
or agent of the company, and not in his own right 
(applying Lakatamia Shipping Co Ltd v Su [2014] 
EWCA Civ 636).

Analysis and practical advice

 – It will only be in exceptional circumstances that a 
court will be persuaded to extend the application of 
a freezing order to assets belonging to a third party. 
These include where there is strong evidence that 
the respondent has assets in a non-trading company 
which he wholly owns and controls, which has no 
active business and which is “in truth no more than 
[a] pocket[] or wallet[] of that respondent”. In such 
circumstances, the applicant may also seek relief 
directly against such company by making them a 
defendant under the Chabra jurisdiction (TSB Private 
Bank International SA v Chabra [1992] 2 All ER 245).

 – However, in the case of an active trading company, it 
should also be borne in mind that where the 
respondent exercises control over the assets of a 
company in which he is the only or principal 
shareholder, that conduct may in certain 
circumstances have the effect of diminishing the 
value of such shareholding. Where that shareholding 
is an asset which is captured by the freezing order, 
such conduct would therefore be in breach of it 
(although it should be noted that a diminishment in 
the value of the shareholding is unlikely to be the 
result of transactions in the ordinary course of the 
business of the company).

 – This case is also of interest because it highlights an 
inconsistency between the Court of Appeal’s 
decision in Lakatamia and the Supreme Court’s 
decision in JSC BTA Bank v Ablyazov [2015] UKSC 
64; [2015] 1 WLR 4754 insofar as:

 – the Court of Appeal held that (i) the extended 
definition of assets (the underlined section above) 
does not, by itself, render the freezing order 
applicable to the assets of a third party and (ii) for 
it to apply to a particular asset, that asset must be 
one to which the respondent is beneficially 
entitled or in which the respondent is  
beneficially interested;

 – whereas, the Supreme Court held that the 
extended definition captured assets which the 
respondent has control over and the power to 
dispose of or deal with as if he is the legal or 
beneficial owner, even if he is not.

 – The distinction between these two decisions would 
be relevant where, for example, a respondent was a 
borrower under a loan facility which allowed the 
respondent to direct the lender to pay the proceeds 
of the loan facility to a third party, and where the 
borrower had given such a direction. Under the 
approach taken by the Court of Appeal, the 
borrower’s contractual right to the use of the 
proceeds would not be an asset captured by the 
extended definition, since the borrower would not 
be the legal or beneficial owner of the proceeds.  
By contrast, the contractual right would constitute 
an asset under the approach taken by the Supreme 
Court, on the basis that it would be an asset over 
which the respondent has control.
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S v A [2018] EWHC 2144 (Ch), 2018  
WL 04836102
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Modified American Cyanamid test applied to 
application for interim injunction to restrain 
disclosure of certain information subject to a  
non-disclosure agreement (“NDA”).
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Facts of the case

 – The parties are involved in a patent dispute, during 
the course of which without prejudice discussions 
took place. The existence and content of those 
discussions are protected from disclosure by a NDA. 

 – The NDA is governed by English Law and subject  
to the exclusive jurisdiction of the English courts.

 – A wished to bring a claim for declaration of 
non-infringement in its home state of 
Massachusetts. S indicated that it was likely to sue A 
for patent infringement in the United States once 
regulatory approval was sufficiently advanced for a 
claim to be brought.

 – The significance of the without prejudice 
discussions was that in the United States, at least in 
certain states, the fact that without prejudice 
discussions took place, and parties attended, can be 
used to found jurisdiction. S contended that 
referring to the discussions in order to found 
jurisdiction would breach the NDA.

 – S therefore sought an interim injunction to  
restrain disclosure relating to the without  
prejudice discussions.

The decision 
The Court granted the relief sought on the basis that:

 – S was more likely than not to succeed on the 
construction of the NDA;

 – if an interim injunction was not granted, it would 
be determinative of the trial due to the risk that a 
Massachusetts court would have ruled on 
jurisdiction before a trial of the proceedings;

 – damages would not be an adequate remedy for S 
in those circumstances, as it would be difficult to 
quantify the prejudice suffered from the 
Massachusetts court accepting jurisdiction, 
where it would not have done so in the absence 
of the disclosure; and

 – S accepted the jurisdiction of the court in the 
Eastern District of Virginia. It was therefore not 
the case that A was being shut out from seeking 
relief in the United States on a wholesale basis. 
Also, there was no obvious explanation as to why 
A would be prejudiced if the case was not heard 
in Massachusetts (other than A’s desire to have a 
home state advantage).

Analysis and practical advice

 – The case is of interest because while the starting 
point for the Court in determining whether to grant 
the injunction was the well-known American 
Cyanamid test¹, the context of the application meant 
that there were two further issues to consider, 
namely:

 – where there is a clear breach of a negative 
contractual covenant, it is well established that 
the Court should normally grant an injunction 
without needing to consider whether damages 
are an adequate remedy or the balance of 
convenience. This is because all the Court is 
doing by way of injunction is giving the sanction 
of the process of the Court to what the parties 
have already agreed; and

 – the Human Rights Act 1998 (the “HRA”), since this 
application concerned a restraint on the 
publication of information and therefore engaged 
the principle of freedom of expression. In this 
regard, clause 12(3) of the HRA provides that “[n]o 
such relief is to be granted so as to restrain 
publication before trial unless the court is satisfied 
that the applicant is likely to establish that the 
publication should not be allowed.” Accordingly, 
the test was not whether there was a serious issue 
to be tried, but whether the applicant had 
satisfied the Court that it was more likely than not 
to succeed at trial.

 – The case also highlights the importance in dealing 
with jurisdiction expressly if there is a preference on 
where a dispute should ultimately be heard. This is 
particularly so in cases where confidentiality 
agreements are in place which may impede the 
ability of parties to refer to matters that would assist 
in founding jurisdiction.

1 I.e. (i) whether there is a serious issue to be tried and (ii) if so, what is the “balance of convenience”.
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Dreymoor Fertilisers Overseas Pte 
Limited v Eurochem Trading GmbH, 
JSC MCC Eurochem [2018]  
EWHC 2267 (Comm)

The High Court declines to continue an 
injunction restraining enforcement of an 
order for the production of documents and 
deposition of a witness under section 1782  
of the United States Code.
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Facts of the case

 – Dreymoor Fertilisers Overseas Pte Limited 
(“Dreymoor”) entered into numerous contracts with 
Eurochem Trading GmbH (“ECTG”) for the supply of 
fertilisers. All of these contracts contained arbitration 
clauses providing for arbitration in London. 

 – ECTG subsequently alleged that Dreymoor had paid 
bribes to two of ECTG’s former senior employees.

 – ECTG and another group company (together, the 
“Defendants”) brought civil proceedings in the British 
Virgin Islands (“BVI”) against Dreymoor and others, 
and ECTG also commenced two sets of arbitration 
proceedings in London against Dreymoor.

 – The Defendants obtained an order in the United 
States that the chief trader of Dreymoor, Mr Chauhan, 
produce documents and deposition evidence for the 
purposes of inter alia the BVI proceedings (the “1782 
Order”). The Defendants made no secret of the fact 
that they also intended to use whatever information 
they obtained pursuant to the 1782 Order in the 
arbitration proceedings.

 – Dreymoor applied for an injunction in England to stay 
enforcement of the 1782 Order until disclosure and 
witness evidence had been provided in the London 
arbitrations. This was on the basis that it would 
interfere with the effective preparation and 
presentation of Dreymoor’s case, in particular that (i) 
it would mean Mr Chauhan would be unable to assist 
to the same extent and (ii) if Mr Chauhan were 
required to submit to a deposition, he might then be 
unwilling to attend as a witness in the arbitrations.

 – An interim injunction was ordered, and Dreymoor 
sought its continuation at the return hearing.

The decision

 – At the return hearing, Males J found that:
 – the English court has a legitimate interest in 

granting an injunction to protect the fairness and 
integrity of its own proceedings, and of arbitration 
proceedings over which it has supervisory 
jurisdiction; and

 – a 1782 Order is capable of constituting (as a 
matter of English law) unconscionable conduct 
interfering with the fair disposal of English court 
or arbitration proceedings.

 – However, Males J declined to continue the 
injunction on the basis that enforcement of the 1782 
Order was neither: 

 – an “unconscionable” interference in the English 
proceedings; or 

 – a breach of the contractual right of Dreymoor to 
have its dispute with ECTG dealt with by the 
agreed arbitral process, not least because the 
dispute would be dealt with by arbitration 
whether or not the 1782 Order was enforced. 

Analysis and practical advice

 – In reaching his decision, Males J had regard to the 
following factors which are of wider application:

 – the English court has no legitimate interest in 
policing a party’s attempt to obtain documents  
and evidence for use in foreign proceedings, let 
alone reviewing the decision of a foreign court as  
to whether its procedures should be utilised for 
that purpose;

 – the US court had reached a fully reasoned 
decision that the documents and evidence were 
needed for use in foreign proceedings. Further, 
such decision had been revisited on appeal after 
extensive argument in which Dreymoor (through 
Mr Chauhan) had participated fully. It would 
therefore be a serious breach of comity for the 
English court to rule that the US court was wrong 
and, in any case, Males J was not persuaded 
it was;

 – the impact which the 1782 Order would have on 
Dreymoor’s preparation for the London 
arbitrations was of its own making, since it was as 
a result of Dreymoor having successfully delayed 
the determination of the 1782 Order for over  
a year;

 – in view of the BVI proceedings, it could not be 
said that the London arbitrations were the “lead 
jurisdiction” in which liability disputes between 
the parties would be resolved;

 – the documents to be provided under the 1782 
Order were potentially wider than those which 
Dreymoor was prepared to provide in the 
arbitrations. Also, the Defendants would not be 
entitled as of right to use documents provided in 
the arbitrations or any witness statement by Mr 
Chauhan for the purposes of inter alia the BVI 
proceedings because arbitration proceedings  
are confidential;

 – Mr Chauhan’s evidence was that, notwithstanding 
the 1782 Order, his current intention was to make 
a witness statement in the arbitrations and attend 
the hearing for cross examination; and

 – although there was an element of potential 
unfairness insofar as Mr Chauhan would be 
available for cross examination twice, (i) 
Dreymoor accepted that he would eventually 
have to be deposed pursuant to the 1782 Order 
and therefore the only question was whether that 
should happen in advance of the arbitrations and 
(ii) the fact that there were proceedings on the 
merits in both London and the BVI was likely to 
mean that witnesses on both sides would face 
cross examination twice.
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BCS Corporate Acceptances Limited & Ors 
v Daniel Terry [2018] EWHC 2349 (QB)

High Court finds that a third party 
debt order (“TPDO”) can be  
used to attach funds held in  
a solicitor’s client account.
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Facts of the case

 – The Claimants (“Cs”) were granted judgment in 
default in 2013 against the Defendant (“D”).

 – In 2015, the Cs were granted a worldwide freezing 
order against D, as well as a substantial costs order. 
D applied to strike out the default judgment, and 
these proceedings continue. 

 – In 2017, the Cs were granted an interim TPDO (the 
“Interim Order”) on sums held in D’s solicitor’s client 
account (the “Client Account”). In response, D’s 
solicitors stated that the funds were not owed to D 
or held to his credit, but were to be used to fund the 
incurred and future legal costs of D’s ongoing 
litigation with the Cs.

 – This briefing concerns an application by D before 
the hearing to determine whether the Interim Order 
should be made final, seeking inter alia:

 – to set aside the Interim Order on the grounds of 
(i) non-disclosure (Cs’ failure to disclose that the 
Client Account funds were not a debt owed to D, 
but were to meet D’s legal costs, and that others 
had a claim on those funds) and/or (ii) abuse of 
process (it being contrary to the public interest in 
access to justice for the Cs to obtain a TPDO over 
funds earmarked to meet D’s legal costs, as well 
as contrary to the terms of the freezing order 
which included the standard exception for 
payment of reasonable legal fees);

 – in the alternative, to amend the Interim Order by 
inserting a provision to permit the payment of 
legal costs; and

 – a declaration that there was no debt due or 
accruing due from D’s solicitors, such that there 
was no debt to which the Interim Order  
could attach.

The decision

 – Morris J held that:
 – There was no relevant non-disclosure. While the 

Cs had a duty of disclosure when applying for the 
Interim Order, they satisfied this on the basis of 
the information available to them at the time. 
There was also no ongoing duty of disclosure 
after D was informed of the Interim Order, as then 
the proceedings were no longer on an ex  
parte basis.

 – There was no abuse of process, on the basis that 
a TPDO is a means to enforce an existing 
judgment and is distinct from a freezing 
injunction which acts in personam to prevent 
dissipation prior to judgment. In any event, the 
Judge did not accept that D would be unable to 
obtain funding to continue the litigation 
from elsewhere.

 – The Client Account funds were a debt owed by 
D’s solicitors to D. The Judge, by reference to the 
SRA Solicitors’ Accounts Rules, considered that in 
the normal course money held in a solicitor’s 
client account is money owed by the solicitor to 
the client until an invoice is raised and the money 
is transferred to an office account. A solicitor’s 
lien over money in a client account, giving it 
priority over a TPDO, will only be established in 
respect of services rendered and for which it has 
delivered a bill.

Analysis and practical advice

 – As would be expected, this decision confirms that 
the duty of full and frank disclosure does not 
continue beyond the point at which the respondent 
is informed of the TPDO. It is also a reminder that the 
extent of that duty and the gravity of any lack of 
frankness will depend on the circumstances. Where 
the consequences of the TPDO are potentially 
serious, and the grounds for making the order 
debateable, the duty of full and frank disclosure will 
be commensurately higher.

 – The decision is also a reminder of the difference 
between a TPDO and a freezing order, namely that a 
TPDO, unlike a freezing order, gives a proprietary 
right over an asset in the form of an equitable charge 
over the debt in question. This prevents the use of 
that asset (e.g. to pay legal fees), in circumstances 
where in the normal course such payment would be 
allowed under a freezing order.

 – Accordingly, a freezing order does not stop or 
prevent enforcement of a judgment. Once judgment 
has been entered, the judgment creditor is entitled 
to take steps to enforce it. If that enforcement 
threatens to deprive the judgment debtor of sums 
with which to fund an appeal or more generally 
continue any litigation, then the appropriate remedy 
would be to seek a stay of execution or to obtain 
third party funding.

 – Finally, this application was unusual in that normally 
such issues would be resolved at the hearing for the 
final TPDO. Morris J did not comment on the 
appropriateness of D’s application nor criticise D for 
bringing it, although he did note that some of the 
issues raised were properly matters for the final 
TPDO hearing.
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Azra Sabados v Facebook Ireland [2018] 
EWHC 2369

High Court grants a Norwich Pharmacal Order (“NPO”) 
requiring Facebook to disclose the identity of an 
unknown person suspected of wrongfully requesting 
the deletion of a deceased user’s account. 
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Facts of the case

 – The Claimant, a Facebook user based in London, had 
an intimate, long-distance relationship with another 
Facebook user, Mirza Krupalija (“M”), based in Bosnia. 
The couple would communicate regularly via 
Facebook and M used the platform to post photos 
of them both. 

 – Following M’s death in 2016, Facebook received and 
acceded to a request from a person unknown (the 
“Possible Defendant”) to delete M’s account, resulting 
in the irrecoverable deletion of all posted material and 
causing severe distress to the Claimant. Upon 
request, Facebook declined to disclose the identity of 
the Possible Defendant, stating that all of its normal 
processes had been followed, and that such a request 
could only have been made by an executor or 
immediate family member. The Claimant suspected, 
however, that the Possible Defendant may have been 
posing as such.

 – The Claimant argued that: (i) M’s Facebook page 
contained her own personal data in the form of their 
intimate messages as well as photos of her, and the 
deletion of the account therefore constituted a 
breach by the Possible Defendant of the Data 
Protection Act 1998; and (ii) given that the Possible 
Defendant had convinced Facebook of their authority 
to request the deletion, there had potentially been 
access by the Possible Defendant to her personal data 
and private messages to M, and that this constituted a 
possible breach of confidence and/or misuse of 
private information.

 – The Claimant sought a NPO against Facebook to 
discover the identity of the Possible Defendant, with a 
view to bringing legal action against him/her.

The decision

 – HHJ Parkes QC was satisfied that there was an 
arguable case that England was the place “where the 
harmful event occurred”, and that the English Court 
therefore had jurisdiction to grant a NPO against 
Facebook under Art. 7(2) of the Brussels Recast 
Regulation (Regulation 1215/2012), as well as hear 
the substantive action. 

 – Referring to the test summarised in Ramilos Trading 
Ltd v Buyanovsky [2016] EWHC 3175 (Comm) (see 
our briefing on this case on page 12 of the May 2017 
edition of the ESCOU), HHJ Parkes QC granted a 
NPO on the 

basis that:
1)  there was a good arguable case that the 

Possible Defendant had committed a breach of 
the Data Protection Act 1998 and/or breach of 
confidence or misuse of private information; 

2)  the NPO was required in order for the Claimant 
to identify the Possible Defendant and know 
what representations they made to Facebook, 
so as to be able to bring a claim against  
them; and 

3)  Facebook: (i) had facilitated the deletion and 
was mixed up in the alleged wrongdoing 
(although no wrongdoing was found on 
Facebook’s part); and (ii) was potentially in a 
position to provide the requested information. 

Analysis and practical advice

 – HHJ Parkes QC conceded that the question of 
jurisdiction was not one he had found easy to 
determine, and that he was concerned with the 
proposition that the Claimant could found 
jurisdiction by suffering distress in this country, in 
respect of actions which in all other respects took 
place in the Republic of Ireland (being the place 
where Facebook received and acted on the request 
for deletion) and possibly also Bosnia (being the 
place where M lived and worked and with which the 
Claimant had very strong bonds).

 – However, HHJ Parkes QC ultimately granted the 
NPO because he could see no reason of principle 
why he should not conclude that there was an 
arguable case that the harm occurred in England, 
given this is where the Claimant lives and 
accordingly the place where she suffered the 
distress as a result of the actions of the Possible 
Defendant. Nevertheless, given that this was a short 
hearing at which Facebook did not appear, it may be 
that this decision is not the last word on the issue.

 – As regards a potential intrusion into the Possible 
Defendant’s data protection rights and rights to 
privacy under Art.8 of the ECHR, HHJ Parkes QC 
considered that this was mitigated by: (i) the implied 
undertaking that the Claimant should not use the 
disclosure provided under the NPO for any purposes 
other than the possible substantive action; and (ii) 
the fact that the Court could decide on further 
safeguards at a later stage as appropriate. 
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R (On The Application of KBR Inc) v The 
Director of the Serious Fraud Office [2018] 
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High Court rules foreign company must produce 
documents located outside the jurisdiction where  
there is a sufficient connection with the UK
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Facts of the case

 – As part of its investigations into suspected 
corruption within the Unaoil Group, the Serious 
Fraud Office (“SFO”) commenced an investigation 
into KBR Ltd, the UK subsidiary of KBR Inc, the 
US-incorporated parent of a global group of 
companies. A few months later, the SFO issued a 
notice under section 2 of the Criminal Justice Act 
1987 (the “CJA”) requiring KBR Inc to produce 
specified material.

 – KBR Inc challenged the SFO’s section 2 notice on a 
number of grounds, including that it was ultra vires 
because some of the material requested was held 
outside the UK. KBR Inc’s main argument on this 
point was that section 2(3) of the CJA did not 
operate extraterritorially.

The decision

 – The High Court granted KBR Inc permission to apply 
for judicial review, but subsequently found that it 
preferred the SFO’s arguments on jurisdiction, and 
its construction of section 2(3) of the CJA. 

 – The Court held that KBR Inc’s “own actions make 
good a sufficient connection between it and the UK” 
in that certain payments which had featured 
centrally in the SFO’s investigation of KBR Ltd had 
been approved by KBR Inc and paid through its 
treasury function, which was based in the USA. 

 – The Court’s view was strengthened by the fact that 
one of KBR Inc’s senior corporate officers was based 
in, and worked from, the UK at the relevant time.

Analysis and practical advice

 – Although this decision relates to the operation of 
criminal statute, it potentially widens the scope of 
documents which might find their way into civil 
proceedings. This could take place where the SFO is, 
or becomes, a party to those proceedings, or by way 
of third party disclosure under the CPR.

 – It is clear that where an international company holds 
documents outside of the UK, the carrying out of 
certain operational functions or the siting of 
employees, particularly more senior ones, in the UK 
would provide a sufficient connection with the UK to 
give jurisdiction to UK authorities. By contrast, the 
Court held that the following factors would not:

 – the mere fact that KBR Inc was the parent 
company of KBR Ltd. That was considered too 
broad a test which would lead to sundry 
parent companies  
of multinationals being ensnared without  
adequate justification;

 – that KBR Inc cooperated to a degree with the 
SFO’s request for documents, since cooperation 
on a voluntary basis is to be encouraged and, if 
that were to give rise to the extraterritorial reach 
of section 2(3), such cooperation would inevitably  
diminish; and

 – for the same reason, the attendance by a senior 
officer of KBR Inc at a meeting with the SFO.

 – Finally, it is worth noting the Court’s conclusion that 
the Mutual Legal Assistance procedure under the 
Crime (International Co-operation) Acts is an 
additional power which does not curtail the SFO’s 
discretion to use section 2(3) of the CJA.
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High Court refuses to grant a Norwich Pharmacal 
order (“NPO”) to identify discloser of potentially 
privileged material
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Facts of the case

 – Various Italian oil companies (the “Ds”) were 
defendants to an existing claim by certain energy 
research companies (the “Cs”).

 – In the course of the main claim, the Ds became 
aware that the Cs were in possession of certain 
information and documents that were potentially 
covered by the Ds’ professional privilege, such that 
they had, it seemed, been “leaked” from the Ds to Cs.

 – The Ds applied for a NPO to compel disclosure of 
the identity of the person who wrongfully 
communicated the information and documents  
to the Cs.

 – The Cs opposed Ds application on a number  
of grounds, including that:

 – the Court had no jurisdiction to grant an NPO in 
the context of existing proceedings, and instead 
new proceedings would need to be issued;

 – the NPO was in any event unnecessary where 
there were existing proceedings, as all relevant 
issues would be aired ultimately at the trial of the  
main claim; and

 – any legal proceedings resulting from information 
sought would likely take place be in Italy. 

The decision

 – Mr Justice Zacaroli held that:
 – an NPO could be made in the context of existing 

proceedings, and requiring new proceeding to  
be issued would be “a triumph of form  
over substance”;

 – an NPO was not rendered unnecessary in 
circumstances where the alleged wrongdoing 
was not an issue in the main proceedings, and the 
Ds needed to identify the source of the leak 
before the trial; and

 – foreign legal proceedings were unlikely as they 
were not necessary for the Ds to achieve their 
stated objective of preventing further  
wrongful disclosure.

 – However, Mr Justice Zacaroli ultimately refused to 
grant the NPO because he found that inter alia:

 – the Ds had failed to demonstrate that they could 
not obtain the information from within their  
own organisation;  
 

 – whilst the Judge accepted that it was at least 
arguable that wrongdoing had occurred (on the 
basis that it was accepted that the documents 
were potentially privileged and their supply to the 
Cs had not been authorised), he considered that 
the Ds’ case on this point was “very weak” 
because (i) the exchange of confidential 
documents between the Ds and the Cs was 
commonplace and (ii) Italian law did not 
recognise privilege in respect of some of the 
documents; and

 – the primary purpose of the application (as 
acknowledged by the Ds) was to prevent further 
disclosures, and on the evidence there was 
minimal risk of this happening. 

Analysis and practical advice

 – Where a party to litigation discovers that it holds 
documents belonging to the other side that are 
prima facie privileged, the Court will generally 
expect reasonable co-operation from that party. 
That co-operation will normally include ensuring 
that the party has identified and delivered up and/or 
deleted copies of all such documents. That is likely 
to involve at least some explanation, to the extent 
such party is able to, of how it acquired them, in 
order to justify its conclusion that it has identified all 
of the relevant material.

 – It is now established that there is no jurisdiction to 
make a NPO if the information sought is for use in 
foreign proceedings. It was also held by Flaux J in 
Ramilos Trading v Buyanovsky [2016] CLC 896 that it 
was not possible to bypass this fact simply by 
asserting that the case was at such an early stage 
that it could not be said proceedings would be 
instituted abroad. In the present case, however, the 
Ds could point to purposes for which they needed 
the information which did not involve foreign 
proceedings, including (i) isolating the wrongdoer, 
once identified, from access to any confidential or 
privilege information, (ii) dismissing the wrongdoer 
and (iii) taking disciplinary proceedings against them. 
This is because there is no requirement for the 
purposes of the NPO jurisdiction that the applicant 
intends to bring an action against the wrongdoer.  
It is sufficient that the applicant wishes to obtain 
some redress, or even protect itself against  
further wrongdoing.
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