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WelcomeContents

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update, or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin. 
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February 2018 
update
It’s been a busy quarter for the courts 
in terms of interim orders with all levels 
of court adding their two pennies’ 
worth to this ever expanding body of 
jurisprudence. Eversheds Sutherland’s 
quarterly Court Orders Update (“ESCOU”) 
as always aims to guide you through the 
important decisions and looks to draw 
out the key implications for our clients.

Firstly the High Court has made a 
landmark (although surprisingly brief) 
decision awarding a freezing order 
against “persons unknown” and allowing 
service of the application notice and 
order itself out of the jurisdiction 
against the same via some apparently 
unconventional means (CMOC v Persons 
Unknown [2017] EWHC 3599 (Comm) 
(pg 6)).

The Court of Appeal then found, 
overturning a previous High Court 
decision, that service of a registration 
order (registering a foreign worldwide 
freezing order) on a third party bank in 
the UK was immediately effective after 
all and bound the third party bank as 
if the freezing order was a domestic 
order and the service of the registration 
order did not amount to a “measure of 
enforcement” otherwise prohibited until 
the expiration of any period of appeal 
against the registration as provided for by 
Article 47(3) of the Judgment Regulation 
(Cyprus Popular Bank Public Co Ltd 
(acting by its special administrator) v 
Andrea Vgenopoulos & Ors [2018] EWCA 

Civ 1) (pg 8).

David Flack
Partner,  Eversheds Sutherland
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Finally, the Supreme Court has been 
considering the scope and ambit of third 
party debt orders and, in particular, in 
relation to their application to Letters 
of Credit (which can be something of 
a vexed issue). The case was mostly 
fact specific but the Supreme Court’s 
judgment confirms that a third party 
debt order can only be made where the 
debt is owed solely to the respondent 
and compliance with the order would 
discharge the third party debtor (Taurus 
Petroleum Limited v State Oil Marketing 
Company of the Ministry of Oil, Republic 
of Iraq [2017] UKSC 64 (pg 12)).

Elsewhere we have seen:

• a helpful exploration by the High Court as 
to the meaning of payments made “in the 
ordinary and proper course of business” 
(see Koza Ltd & Anor v Mustafa Akcil & 
Ors [2017] EWHC 2889 (ch) (pg 14)) 

• a further example of a freezing order 
applicant being criticised for material 
non-disclosure at the ex parte hearing 
stage (leading unsurprisingly to the 
discharge of the freezing order (see 
Roman Frenkel v Arkadiy Lyampert & La 
Micro Group (UK) Limited [2017] EWCH 
3121 (CH) (pg 16)))

• a stark reminder to would-be applicants 
for freezing orders that the required 
cross-undertaking in damages can have 
real teeth (see SCF Tankers Limited & Ors 
v Yuri Privalov [2017] EWCA 1877) (pg 10))

• a restatement of the relevant 
considerations when seeking a freezing 
order in support of foreign proceedings 
(Richard Campbell v Robert Campbell 
[2017] EWHC 2747 (Ch) (pg 18))

• a confirmation that freezing orders 
will be interpreted purposively and in 
accordance with the principle of strict 
compliance (Gerald Metals SA v Timis 
[2017] EWHC 3381 (Comm) (pg 20)).

Mark Cooper
Principal Associate,  Eversheds Sutherland
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CMOC v Persons Unknown [2017] 
EWHC 3599 (Comm)

High Court grants worldwide freezing order against 
persons unknown

Facts of the case

–  the application arose as a result of persons 
unknown infiltrating the email account of 
one of the senior managers of CMOC. This 
resulted in a number of large unauthorised 
payments being made from CMOC’s bank 
account in London to various other banks 
around the world

–  CMOC applied for a worldwide freezing 
order against those involved in the fraud. 
Their identities were unknown at the time of 
the application

The decision

HHJ Waksman QC found that:

–  the court has jurisdiction to grant an 
interlocutory injunction against persons 
unknown (Bloomsbury v News Group 
Newspaper [2003] EWHC 1205)

–  there is no reason in principle why this 
jurisdiction should not extend to a freezing 
order and a strong reason for it doing so. 
This is because a freezing injunction can 
often be a springboard for the grant of 
ancillary relief in respect of third parties 
which might be difficult to get off the 
ground unless there has been a primary 
freezing injunction, e.g. the obtaining 
of information from banks to assist in 
identifying some or all of the defendants

–  permission should be granted to serve the 
application notice out of the jurisdiction on 
the basis that:

–  there was a good arguable case that 
the tort gateway was fulfilled because 
damage was sustained in the jurisdiction 
(paragraph 3.1(9)(a) of PD 6B), or 
alternatively the restitutionary gateway 
(paragraph 3.1(16))

6
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–  if such jurisdiction were established 
against one of the defendants, paragraph 
3.1(3) may provide an additional ground 
for service out since another defendant 
may be a necessary and proper party 
given that this is conspiracy claim

–  at this stage there is no other obvious 
appropriate forum as this is the 
jurisdiction from which the monies 
were taken

Analysis and practical advice

–  this is an important decision (albeit the 
judgment is relatively brief) as it potentially 
obviates the need in appropriate cases for 
an applicant to seek an NPO in the first 
instance in order to identify the persons 
unknown. This should save both costs and 
time and in so doing reduce the opportunity 
for the alleged wrongdoer to dissipate the 
relevant assets   

–  however, where relying on this decision, 
applicants will need to ensure that their 
description of the persons unknown clearly 
differentiates between those who are to 
be caught by the order, and those who are 
not. With some amendments, the Judge 
in this case was satisfied with CMOC’s 
approach which made reference to (i) those 
who had been involved in the activities said 
to constitute the fraud and which CMCO 
set out in the body of the claim form 
and (ii) particular transfers from CMCO’s 
bank account which CMCO listed in a 
schedule. The other species of defendant 
was the legal or beneficial holders of the 
accounts into which CMCO’s money had 
been transferred

–  in a further innovation, it is reported that 
the court served the order using Tresorit, an 
online cloud storage data service, and that 
two of the alleged fraudsters who had been 
subsequently identified were notified by 
Facebook
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Mark Cooper 
Principal Associate

T: +44 20 7919 4712
markcooper@eversheds 
-sutherland.com
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Cyprus Popular Bank Public Co Ltd (acting 
by its Special Administrator) v Andrea 
Vgenopoulos & Ors [2018] EWCA Civ 1 

Court of Appeal confirms that notification of a 
third party of a foreign freezing order registered 
as a English judgment does not amount to a 
“measure of enforcement”

Facts of the case

–   the Appellant (“A”) was granted (after a final 
inter partes hearing) a worldwide freezing order 
and other relief in Cyprus against some of the 
Respondents (the “Cypriot WFO” and the “Rs”)

–   A applied to the English High Court to have the 
Cypriot WFO registered as an English judgment 
under Article 38 of the Judgment Regulation 
(Council Regulation (EC) 44/2001). A’s application 
was successful and it received an order registering 
the Cypriot WFO as an English judgment (the 
“Registration Order”). The Registration Order 
permitted a window of two months after service 
for the Rs to appeal against registration, which 
the Rs did

–   At the time of service on the Rs, A also served the 
Registration Order and Cypriot WFO on a third 
party bank in the UK. A maintained that the effect 
of the Registration Order was the same as if A had 
sought a domestic freezing order and required the 
third party bank to immediately freeze any assets 
falling within the form of the Registration Order. 
The Rs sought declatory relief from the English 
High Court which found that:

–  the Cypriot WFO did not become fully effective 
and enforceable as an English judgment until 
determination of the Rs’ appeal against the 
Registration Order

–  the notification of the Registration Order and 
Cypriot WFO to third parties was a prohibited 
“measure of enforcement” under Article 47(3) of 
the Judgment Regulation. This states that “during 
the time specified for an appeal … against the 
declaration of enforceability and until any such 
appeal has been determined, no measure of 
enforcement may be taken other than protective 
measures against the property of the party 
against whom enforcement is sought”

–   A appealed to the Court of Appeal

8

The decision

The Court of Appeal overturned the earlier High 
Court decision and held that:

–   subject only to Article 47(3), the Registration 
Order was immediately effective and enforceable 
on the basis of paragraph 2 of Schedule 1 of the 
Civil Jurisdiction and Judgments Order 2001. 
This provides that a judgment once registered 
in the High Court “shall, for the purposes of its 
enforcement, be of the same force and effect … 
as if the judgment had originally been given by the 
High Court”. This is also in line with the provisions 
of CPR 74.6(3)(e)

–   notification of a third party of the Cypriot WFO 
and Registration Order was not a “measure of 
enforcement” for the purposes of Article 47(3), 
but rather a necessary step for subsequent 
enforcement and one required by CPR 74.6(1)

Analysis and practical advice

–   this is a welcome decision by the Court of Appeal 
since it promotes certainty for financial institutions 
that regardless of whether a freezing order is 
domestic or results from the registering of a 
foreign order it is immediately effective against the 
bank when sent and the bank’s usual processes 
when served with the freezing order should be 
engaged   

–   the court also confirmed that notification would 
not amount to enforcement even where the 
applicant brought to the third party’s attention the 
penal notice and the consequences of a breach of 
the order, i.e. contempt proceedings. Even if such 
notification was intended as a threat, it could not 
amount to a “measure of enforcement”

–   as to what would amount to “enforcement” 
of judgment, the court noted that the strong 
suggestion was that it would need to entail the 
invocation of the English Court. However, it was 
not necessary for the purposes of this case to 
determine the issue definitely and therefore the 
court did not rule out that other measures such 
as self-help measures (i.e. those where no further 
reference is necessary to the court) might also be 
caught
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Emily Rivett
Associate

T: +44 20 7919 0975   
emilyrivett@eversheds
-sutherland.com
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SCF Tankers Limited & Ors v Yuri 
Privalov & Ors [2017] EWCA Civ 1877

The Court of Appeal confirms the principles to be 
applied when assessing causation under a cross-
undertaking in damages

Facts of the case

–    an applicant for a freezing order must usually 
undertake to compensate the respondent for 
any loss caused by the injunction (a “cross-
undertaking in damages”)

–    in this case, the applicant (“A”) had 
successfully sought a worldwide freezing 
order (the “WFO”) against the respondent 
shipping company (“R”). The WFO allowed 
R to undertake transactions in the ordinary 
course of its business (as is usual), but 
specifically prohibited the sale and purchase 
of ships. A also gave a cross-undertaking in 
damages for any loss suffered by R

–    R subsequently paid over USD 200M as 
security to discharge the WFO (the “Secured 
Funds”). However, the prohibition on R 
entering into contracts for the sale and 
purchase of ships was continued, although R 
could apply to the court to use the Secured 
Funds for this purpose

–    at trial, almost all of A’s claims (95 per cent 
by value) were dismissed, and the High Court 
ordered A to pay R USD 70 million pursuant to 
the cross-undertaking in damages

–    A appealed the High Court’s decision

The decision

–   the Court of Appeal (“CoA”) upheld the High 
Court’s decision finding that, but for the WFO, 
R would have entered into contracts for the 
sale and purchase of ships 

–   the CoA found that R had established at least 
a prima facie case that its loss was caused 
by the WFO, and R did not therefore have to 
show that any application to release the USD 
200 million would have failed

–   instead, it was sufficient to show that (i) the 
WFO and subsequent security prevented 
R from entering into contracts for the sale 
and purchase of ships and (ii) the difficulties 
of any application for the release of the 
Secured Funds

–   the CoA also held that R’s losses were not too 
remote to be recoverable (being within the 
actual or reasonable contemplation of the 
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parties at the time of the WFO and subsequent 
security) and that R had not unreasonably 
failed to mitigate its loss

–   this was on the basis that it would have been 
difficult for R to either (i) enter into a contract 
which was stated to be subject to a successful 
court application for the release of the 
Secured Funds or (ii) apply to the Court to use 
such funds without a concrete proposal

–   A’s argument that the WFO did not prevent R 
from entering into new contracts for the sale 
and purchase of ships (but only from using 
the Secured Funds to do so) was rejected as 
it did “did not reflect the reality of financing 
such transactions”

 Analysis and practical advice

–   this case highlights the common sense way 
in which the court will approach the question 
of causation under a cross-undertaking in 
damages. Once a prima facie case that the 
loss was exclusively caused by the order 
has been established, then in the absence 
of evidence to the contrary, the court will 
not require a respondent to deal with every 
conceivable or theoretical cause of the 
loss claimed

–   the case is also a reminder of the potentially 
substantial exposure of an applicant under 
such an undertaking. In particular, in assessing 
damages, the courts will be mindful of 
the practical difficulties often faced by 
respondents in agreeing or applying for 
variations to freezing orders, or persuading 
third parties such as banks that certain 
payments are not caught. Applicants should 
not therefore assume that they will be 
able to avoid liability by arguing that (i) the 
respondent should have applied to vary the 
order or (ii) that the loss is too remote simply 
because it is unusual

–   clearly, where a party is a respondent to a 
freezing order, it should ensure that it keeps as 
full a record as possible of any losses incurred 
in order to support any later claim under the 
cross undertaking in damages

Richard Bacon
Associate

T: +44 20 7919 4846   
richardbacon@eversheds
-sutherland.com

Court orders update
Cases, analysis and practical advice

Court orders update
Cases, analysis and practical advice

Contents Contents



12 131212

Taurus Petroleum Limited v State Oil 
Marketing Company of the Ministry of 
Oil, Republic of Iraq [2017] UKSC 64

Supreme Court finds that a third party debt order 
(“TPDO”) can only be made where the debt is 
owed solely to the respondent and compliance 
with it would discharge the third party debtor

Facts of the case

–    Taurus Petroleum (“T”) entered into a series of 
contracts with State Oil Marketing Company 
of Iraq (“SOMO”). Following a dispute between 
the parties, T was awarded USD 8.7M at 
arbitration which SOMO failed to pay

–    T learned of two letters of credit issued by 
the London branch of the French bank Crédit 
Agricole S.A. (“CA”) to the Central Bank of Iraq 
(“CBI”) (the “LoCs”) and identifying SOMO 
as beneficiary. These contained among 
other things (i) an obligation on CA to make 
payment into an account in New York held 
in CBI’s name; and (ii) an obligation on CA 
in favour of CBI and SOMO jointly as to the 
manner of payment

–    T applied to the High Court without notice for 
(i) leave to enforce the arbitral award; and (ii) 
a TPDO and receivership order in respects of 
sums due under the LoCs

–    SOMO challenged the orders on the following 
bases: (i) the proper construction of the LoCs, 
in particular to whom the debts created by 
the LoCs were owed; (ii) that the High Court 
had no jurisdiction because such debts 
were situated in New York; and (iii) that the 
debts were the property of CBI as a central 
bank and therefore immune from execution 
under the State of Immunity Act 1978. The 
argument in relation to state immunity was 
rejected by both the High Court and Court of 
Appeal. Only grounds (i) and (ii) were therefore 
pursued on appeal before the Supreme Court

The decision

–   the Supreme Court was unanimous in its 
finding that the situs of the debts due under 
the LoCs was England and Wales. This was 
because the debtor, the London branch of 
CA, was to be treated for these purposes 
as a separate bank pursuant to the latest 
version of the Uniform Customs & Practice for 
Documentary Credits (UCP 600). In so finding, 
the Court overturned the reasoning of the 
Court of Appeal which had concluded that the 
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debts were located where they were payable, 
rather than where they were recoverable

–   the Court also found by a majority of three to 
two that:

–  a TPDO could be ordered on the basis that 
(i) the debt created by the LoCs was owed to 
SOMO only; (ii) the obligation owed by CA 
to SOMO and CBI jointly as to the manner of 
payment was a separate, ancillary obligation; 
and (iii) payment to the judgment creditor 
under the TPDO would discharge both 
obligations since their subject matter was 
the same debt

–   a receivership order was appropriate 
because (i) the High Court had asserted 
jurisdiction over SOMO under the Arbitration 
Act 1996 for the purposes of enforcing the 
award as a judgment of the High Court; 
(ii) SOMO had neither challenged that 
jurisdiction or judgment and (iii) it would be 
inconsistent to allow an arbitration award to 
be turned into an English judgment for the 
purposes of enforcement and then to limit 
the means available for such enforcement 
on the grounds of insufficient connection 
with the jurisdiction

Analysis and practical advice

–   much of the Supreme Court’s judgment was 
concerned with the question of to whom the 
debts created by the LoCs were owed. This 
was necessarily fact specific and turned on the 
proper construction of clauses which were 
not only unusual, but in respect of which the 
Court was split

–   however, in relation to TPDOs, the following 
general principles can be drawn out from the 
Court’s decision: 

–   it is a pre-requisite to the making of a TPDO 
that there is a debt due or accruing to 
the judgment debtor from a third party in 
which no fourth party has any other legally 
enforceable interest

–   a TPDO ought not to be made unless 
compliance with it would discharge the third 
party debtor

Court orders update
Cases, analysis and practical advice
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Phil Taylor
Associate

T: +44 20 7919 4594  
philtaylor@eversheds 
-sutherland.com
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Koza Ltd & Anor v Mustafa Akcil & 
Ors [2017] EWHC 2889 (Ch)

High Court provides guidance on the meaning 
of the words “in the ordinary and proper course 
of business”

Facts of the case

–  a dispute arose between the parties over the 
management and control of Koza Limited (“Koza”). 
In the context of proceedings before the High 
Court, Koza voluntarily provided an undertaking not 
to “dispose of, deal with or diminish the value of any 
funds belonging to [it] or held to [its] order other 
than in the ordinary and proper course of business” 
(the “Undertaking”)

–  Koza subsequently applied for a declaration that 
payments for the following would fall within the 
Undertaking:

–  a proposed arbitration to be brought by Koza’s 
parent company

–  the retention of a PR firm

–  the salary of its CEO

–  alternatively, Koza applied to vary the Undertaking 
to permit such expenditure

The decision

–   Deputy Judge Richard Spearman QC considered 
the case law on the interpretation of the words 
“in the ordinary and proper course of business”, 
including in the context of insolvency, floating 
charges and freezing orders. He held that:

–   although the arbitration, if successful, would 
benefit Koza as well as its parent company, the 
payments did not fall within the Undertaking 
because (i) there were serious doubts about the 
authenticity of the arrangement pursuant to 
which the parent company purportedly became 
the parent and (ii) whether the payment was being 
made in breach of fiduciary duty

–   while it was accepted that the payments to the 
PR firm might benefit a director of Koza as well 
as Koza itself, to incur expense in defending or 
promoting the reputation of a director would 
not necessarily be an improper use of Koza’s 
resources. Such payment was therefore within 
the Undertaking

–   the payment of the CEO’s salary was within the 
Undertaking provided it was not excessive

Analysis and practical advice

–  the meaning of “ordinary and proper course of 
business” will depend on the particular facts of a 
case. However, in determining what will/will not fall 
within the definition, the court will likely have regard 
to the following considerations:14

–  whether an objective observer, with knowledge 
of the relevant company, its articles of association 
and business, and the context in which the 
payment will take place, would consider the 
payment as being in the ordinary and proper 
course of business

–  whether, on the proper interpretation of the order 
or undertaking containing the form of words, 
the parties nonetheless did not intend that the 
proposed payment should be regarded as being in 
the ordinary and proper course of business

–  that the fact that the proposed expenditure is 
unprecedented or exceptional does not of itself 
preclude it from being regarded as being in the 
ordinary and proper course of business (although 
transactions which are intended to bring to an 
end, or have the effect of bringing to an end, 
the company’s business would not be within 
the definition)

–  if the proposed expenditure would give rise to a 
breach of fiduciary duty, that may properly lend 
support to the conclusion that the expenditure is 
not in the ordinary and proper course of business

–  in the particular context of freezing orders, the 
court will also be concerned to ensure that the 
order does not operate oppressively, and that the 
defendant will not be hampered in his ordinary 
business dealings more than is absolutely necessary 
to protect the claimant from the risk of improper 
dissipation of assets. Therefore, in interpreting the 
words “ordinary and proper course of business”, 
the court will not usually consider whether the 
payment or business venture to which it relates is 
reasonable. Nor will it balance the defendant’s case 
that it should be permitted to spend such monies 
against the strength of the claimant’s case. Further, 
because the claimant is not a secured creditor, and 
has no proprietary claim to the assets subject to 
the order, there can be no objection in principle 
to the defendant dealing in the ordinary way with 
his business and his other creditors, even if the 
effect of such dealings is to render the order of no 
practical value

–  from a practical perspective, given the highly fact 
sensitive nature of whether expenditure falls within 
the ordinary and proper course of business, the 
safest course for financial institutions notified of 
freezing orders as third parties will remain to require 
the consent of the applicant’s solicitors before 
allowing any transfers
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Oliver Shipway
Senior Associate

T: +44 20 7919 4889
olivershipway@eversheds 
-sutherland.com
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Roman Frenkel v Arkadiy Lyampert 
& La Micro Group (UK) Limited 
[2017] EWHC 3121 (Ch)

Court refuses to continue ex parte freezing order for 
material non-disclosure

Facts of the case

–   the claimant (“C”) brought proceedings 
against the defendants (“D1” and “D2”) and 
others in both the US and UK

–  by the time the UK proceedings were heard, 
C had been successful at first instance in 
the US proceedings and obtained a freezing 
order against D1. This expired on 22 June 
2017. C applied for a further such order and a 
hearing of that application was set down for 1 
August 2017

–  in UK proceedings, on 17 July 2017, C 
obtained a freezing order on an ex parte basis 
in support of (i) enforcement of the earlier US 
judgment (in respect of which C undertook 
to issue proceedings to enforce) and (ii) the 
substantive UK proceedings (in respect of 
which judgment was awaited)

–  in September 2017, C’s substantive UK claim 
was dismissed

–  this hearing was the return date for the UK 
freezing injunction

The decision

–    C had breached his duty to provide full and 
frank disclosure at the ex parte hearing on the 
basis that:

–    C incorrectly told the court that the 
application for the US freezing order had 
not been served. The fact that it had been 
went to the issue of whether, objectively, 
there was a real risk of dissipation

–    C failed to make proper inquiries into the US 
proceedings. Had they done so (a) the issue 
in (1) above would not have arisen and (b) 
it would have been disclosed to the court, 
inter alia, that the US court had dismissed an 
ex parte application by C for an attachment 
order against D1 because there was 
insufficient evidence of irreparable harm

–    C had provided insufficient information on 
D2’s intention to issue shares to key staff. 
This information would have enabled the 
judge to ascertain the true impact of a 
freezing injunction on D2

–    C’s modifications to the standard form 
freezing injunction were not drawn to the 
judge’s attention

–    C did not serve his application for a 
continuation of the UK freezing injunction 
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as soon as practicable after the ex-
parte hearing

–    such failures were “serious and significant” 
and that there was no new evidence to 
justify continuing the order. Further, it 
would not be “just and convenient in all 
circumstances” since continuation of the 
freezing order would prevent D2 from 
structuring its shareholding in the manner 
it wished

Analysis and practical advice

–  as is well known, an ex parte applicant is 
under a duty of full and frank disclosure of 
the material facts. In deciding what is/is not 
material, applicants would be advised to err 
on the side of caution since the question 
of materiality is one which falls to the court 
to determine and it may not always have 
been clear to the applicant the particular 
significance of particular facts

–  applicants should also be mindful that the 
duty of full and frank disclosure is not limited 
to the material facts known to the applicant. 
It also extends to any additional facts which 
he would have known if he had made proper 
inquiries. The extent of such inquiries will 
depend on all the circumstances, including 
the nature of the case which the applicant is 
making and the order which is sought and its 
probable effect on the respondent

–  where an ex parte applicant has substantially 
breached the duty of full and frank disclosure, 
the court will typically discharge the order 
and not renew it until trial. However, the court 
has jurisdiction, albeit one which it exercises 
sparingly, to continue an order, or to replace 
an order that it discharges with a new order 
to similar effect, where justice requires it. In 
making its decision, the court will weigh all 
relevant considerations including:

–  the culpability of the applicant and his 
advisers with regards to the breach, in 
particular the extent of the breach and 
whether it was deliberate

–  the significance to the outcome of the 
application of the matters not disclosed to 
the court

–  the merits of the applicant’s case

–  the nature of the order obtained ex parte

Court orders update
Cases, analysis and practical advice

Court orders update
Cases, analysis and practical advice

Emily Rivett
Associate

T: +44 20 7919 0975   
emilyrivett@eversheds
-sutherland.com

ContentsContents



18 19

Richard Campbell v Robert 
Campbell [2017] EWHC 
2747 (Ch)

High Court allows application for freezing injunction 
over assets held in foreign jurisdiction in aid of 
both foreign and domestic proceedings based on 
significant risk of inappropriate dissipation 

Facts of the case

–  the Applicant (“A”) made an on notice 
application for a freezing injunction against 
the Respondent (“R”) to restrain him from 
dealing freely with his principal asset, being 
his beneficial interest in shares in a Jersey 
company (“Loughton”)

–  the application formed part of wider 
proceedings – both foreign and domestic 
– that arose after the dissolution of a 
partnership between A and R

–  the uncontested facts were that R intended 
to dispose of his shares in Loughton and 
use the proceeds to meet his legal fees 
and perhaps remit the remaining sum to 
Thailand where he was resident full time

–  A argued a risk of dissipation could be 
inferred on the basis that (i) R lives abroad 
and thus will likely transfer the proceeds of 
any sale of the Lougton shares overseas, 
making it likely to be difficult or impossible 
for A to locate the funds and (ii) it had been 
found in related proceedings that R (a) 
has a “manifested all-pervading antipathy” 
for A and (b) has committed several 
“striking” breaches of duty aimed at placing 
partnership assets beyond A’s control and 
appropriating their benefit for himself

–  R resisted the application on the basis that 
(i) no adverse inference could be drawn 
from the fact that he may move the sale 
proceeds to Thailand where he had lived 
for decades and where A had offered no 
evidence that enforcement would be 
difficult or impossible, (ii) there was no 
evidence to suggest he would dissipate 
assets to frustrate a judgment against him 
and (iii) R had other assets which could be 
used to meet a judgment claim

The decision

The High Court granted A’s application inter 
alia on the basis that:
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–  there was no evidence that a transfer by 
R of the proceeds from the sale of the 
Loughton shares would be used in the 
ordinary course of living or business

–  the required level of risk of unjustified 
dissipation was made out, principally on 
the basis of R’s previous behaviour in the 
context of managing partnership assets

Analysis and practical advice

–  while not a surprising finding on the facts, 
the decision is nevertheless a reminder of 
the following points:

–  if the requested freezing order is in aid of 
foreign rather than domestic proceedings, 
the court must consider (i) whether it 
would be appropriate to grant the order if 
the substantive proceedings were taking 
place in this jurisdiction and (ii) whether 
the fact that the substantive proceedings 
are taking place overseas renders it 
inexpedient to grant the order, e.g. 
where it would conflict with the primary 
jurisdiction’s policy against injunctions, 
management of the case or where the 
English court would be making an order it 
cannot enforce

–  no question of an injunction can arise 
where the respondent’s proposed transfer 
of assets (including overseas) is in the 
ordinary course of business or living

–  where, however, the transfer is not in 
the ordinary course of business or living, 
an intended transfer to an overseas 
jurisdiction may provide sufficient basis 
for an injunction in light of the court’s 
assessment of its effect on whether the 
judgment will be met

–  past compliance with court orders does 
not negate the risk of dissipation, rather it 
indicates likely compliance with a freezing 
order (see our briefing here on RAKIA & 
Ors v Bestfort Development LLP [2017] 
EWCA Civ 1014 - Edition 2 (August 2017) 
ESCOU)

–  the risk of dissipation must be shown by 
“solid evidence”
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Gerald Metals SA v Timis 
[2017] EWHC 3381 (Comm)

Terms of a freezing order to be interpreted 
purposively and in accordance with the principle of 
strict compliance

Facts of the case

–  following a US$75 million arbitration award 
in its favour, Gerald Metals SA (“GM”) 
obtained a worldwide freezing order (the 
“WFO”) against FPC Management Inc (“FPC”) 
which was the trustee of the FPC Capital 
Trust (the “Trust”)

–  the WFO required FPC to disclose, within 24 
hours, details of all of its worldwide assets 
which exceeded £50,000 in value, “giving 
the value, location and details of all such 
assets [emphasis added]”

–  GM sought disclosure of the terms of the 
Trust on the basis that:

–  these constituted “details” of the assets of 
FPC since (i) FPC’s interest in the Trust’s 
assets depended on the basis on which 
it was acting as trustee and (ii) it was 
therefore insufficient for FPC simply to say 
that it held a “beneficial interest” in them

–  the identification of FPC’s interest was 
required to preserve assets which might 
otherwise be dissipated, e.g. so that 
notice of the WFO could be given to third 
parties and/or steps could be taken for 
the delivery up of specified assets or the 
enforcement of the WFO abroad
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The decision

–   Bryan J found that while FPC was not in 
breach of the WFO by not providing the 
terms of the Trust, the WFO would “most 
accurately be complied with by providing” 
such document. He accordingly ordered 
its disclosure. He also accepted GM’s 
alternative argument that such disclosure 
was required to police the injunction

–   Bryan J however refused disclosure of 
another document sought by GM on the 
basis that, properly construed, it went to 
how FPC acquired a particular asset, rather 
than the nature of its interest in it. Byran J 
characterised this as a request for advanced 
specific disclosure and found that the test 
for such disclosure was not met

Analysis and practical advice

The case is a reminder that:

–  the provisions of a freezing order will be 
construed purposively and in accordance 
with the principle of strict interpretation 
identified by Beatson LJ in JSC BTA Bank v 
Ablyazov [2014] 1 WLR 1414 (as approved by 
the Supreme Court in the same case ([2015] 
UKSC 64))

–  it will be no answer to an order for 
disclosure pursuant to a freezing injunction 
to say that it is not necessary because the 
injunction itself prevents any dissipation 
of assets. This is on the basis that the 
courts have long recognised the need for 
provisions (including disclosure) which 
enable such injunctions to be policed
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Great Station Properties SA & 
Anr v UMS Holdings Limited 
& Ors [2017] EWHC 3330

High Court grants freezing order in support 
of arbitration award based on findings in such 
proceedings

Facts of the case

–  the Applicants (“As”) and the Respondents 
(“Rs”), which were owned by an individual 
(“G”) had joint interests in multiple 
companies, including a Ukraine-based 
Not for Profit Organisation (“NPO”). The 
commercial relationship between the As 
and Rs broke down, and the As brought an 
arbitration claim. The As alleged that the Rs 
had perpetrated an illicit scheme with the 
NPO, diverting property and opportunities 
away from the NPO to two companies 
associated with G

–  the arbitral tribunal found that the Rs had 
deliberately harmed the interests of the As 
and awarded them in excess of USD 300M. 
The Rs contested the award before the 
English court and lost

–  this application concerned an application, 
by the As, for a worldwide freezing order 
(“WFO”) to aid enforcement of the award 
and judgment

The decision

–   Teare J granted the WFO, finding that:

–   there was no need to establish a “good 
arguable case” as the As already had 
the benefit of an arbitration award and 
judgment in their favour

–   there was, based on the findings of fact 
in the arbitration, a real risk of dissipation. 
Teare J noted that this risk was further 
increased by solid evidence of (i) the 
lack of probity of G in his dealings with 
certain state authorities (notwithstanding 
his motivation for doing so) and (ii) 
the substitution of bearer investment 
certificates for shares which made 
dissipation easier
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–   Teare J was not persuaded by arguments 
by the Rs that the WFO would restrict their 
flexibility and their ability to raise or maintain 
access to financing, a particular concern 
in this case because of the effect of the 
Russian/Ukrainian conflict on business. 
Teare J held that when weighed against 
the fact that the As have an unsatisfied 
award and judgment for over USD 300M in 
circumstances where there is solid evidence 
of a real risk of dissipation, the balance of 
convenience comes down “firmly in favour” 
of granting the WFO

Analysis and practical advice

–  the case is a reminder that a freezing order 
can be granted to aid the enforcement of an 
arbitration award as well as after judgment. 
In fact, it may be more readily granted after 
than before judgment because: (i) it may 
be easier to infer a risk of dissipation and 
(ii) factors which are said to weigh against 
the making of a freezing order (e.g. delay, 
the absence of assets in the jurisdiction or 
the presence of related proceedings) have 
less weight where judgment has already 
been obtained

–  Teare J noted that “in circumstances where 
judgment has been given and there is 
solid evidence of a real risk of dissipation, 
there would have to be particularly strong 
grounds for refusing freezing order relief”
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ED&F Man Capital Markets LLP v 
Obex Securities LLC and another 
[2017] EWHC 2965 (Ch)

An application for pre-action disclosure can be 
served out of the jurisdiction

Facts of the case

–  Obex Securities LLC (“Obex”), acting through an 
individual (“RK”), introduced two clients to ED&F 
Man Capital Markets LLP (“ED&F”), a broker. The 
introductions were made under the terms of a 
written agreement between Obex and ED&F which 
contained a jurisdiction clause specifying the courts 
of England and Wales

–  ED&F later accused Obex of fraudulently 
mispresenting the solvency and worth of one of the 
clients when making the introduction, and applied 
ex parte to serve an application for pre-action 
disclosure in New York. ED&F’s application was 
granted by Master Teverson

–  the test to be applied in considering an application 
to serve out of the jurisdiction is that:

–  there is a serious issue to be tried on the merits 
of the claim against a foreign defendant, i.e. a 
substantial question of fact or law or both and a 
real prospect of success on the claim

–  there is a good arguable case that the claim falls 
within one or more of the gateways provided 
under paragraph 3.1 of PD6B

–  England and Wales is clearly and distinctly the 
appropriate forum for the trial of the dispute and 
that in all the circumstances the court ought to 
exercise its discretion to permit service out of 
the jurisdiction.1

–  the parties agreed that the courts of England and 
Wales were the proper forum for the resolution of 
the substantive dispute

The decision

–   Catherine Newman QC, sitting as a Deputy Judge, 
upheld the order of Master Teverson, finding that:

–  there was a serious issue to be tried on the merits 
of the application, and that ED&F had shown a 
good arguable case for the making of an order for 
pre-action disclosure in relation to the classes of 
documents sought by it
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–  an application for pre-action disclosure was 
a “claim” for the purposes of Part 6 (Service 
of Documents) and a free-standing set of 
proceedings which did not require the issue of a 
claim form

–  pre-action disclosure fell within the gateway 
at paragraph 20(a) of PD6B paragraph 3.1 (a 
claim made “under an enactment which allows 
proceedings to brought and those proceedings are 
not covered by any of the other grounds referred to 
in this paragraph”) on the basis of section 33(2) of 
the Senior Courts Act 1981 (the “SCA”)2

Analysis and practical advice

–  the decision contrasts with the position in Charles 
Hollander QC’s book Documentary Evidence (12th 
Edition) in which it is stated that there is no power 
to serve a claim for pre-action disclosure out of the 
jurisdiction. However, the book cites no authority 
for that proposition and does not refer to s.33(2) of 
the SCA

–  assuming the decision is upheld, it offers a 
potentially useful means of obtaining early 
disclosure in cases where one or more of the 
potential parties are located overseas. Such 
disclosure might assist with the bringing of 
anticipated proceedings, obviate their need or assist 
with their resolution

–  however, when seeking pre-action disclosure, 
applicants should be mindful of the need to ensure 
the application is sufficiently focused and well 
explained to satisfy the “serious issue to be tried” 
and “good arguable case” tests, taking into account 
the comments of the Court of Appeal in Black v 
Sumitomo [2002] 1 WLR 1562 CA, and in particular 
those of Rix LJ at paragraphs 78 and 79 to the effect 
that such applications need to be tightly drafted and 
clearly explained. As to whether draft particulars 
of claim should be served with such applications, 
this will typically turn on whether the claim can 
be properly pleaded at that stage or whether, 
for example, the disclosure sought is needed for 
that exercise
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