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Welcome

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin.
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Autumn 2018 
update
Many interim applications which come 
before the courts ultimately boil down 
to a single question which the Judge 
or Master will have to determine. It may 
be that this question, or some variant of 
it, will have been asked and answered 
before in previous cases and so is easily 
dealt with. However, sometimes a 
question will come along which although 
it has been asked and answered many 
times, on closer inspection it has not, 
in fact, been satisfactorily answered so 
as to provide sufficient certainty. One 
such question is “What is the location 
of a debt?”. This is a question which 
has indeed been asked and answered 
many times by the courts over the 
last 100 years and is an important one 
to determine whether the court has 
jurisdiction to grant a third party debt 
order in relation to a debt. However, on 
closer examination it was not at all clear 
what the standard English law answer 
to this question - that the location of 

a debt is the place where the debt is 
“recoverable” or “enforceable” – in fact, 
meant. This deceptively simple question 
has now been the subject of detailed 
reconsideration in Hardy Exploration & 
Production (India) Inc v (1) Government 
of India; and (2) India Infrastructure 
Finance Company (UK) Limited [2018] 
EWHC 1916 (Comm) (see page 6). 
The answer has potentially important 
implications for financial institutions with 
overseas branches.

David Flack
Partner, Eversheds Sutherland
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Other questions posed to the Court in 
the last quarter include:

Does an order for disclosure of assets 
contained in a freezing order need to 
be “full disclosure” of the respondent’s 
assets or merely “adequate disclosure” of 
assets with sufficient value to meet the 
overall sum frozen? (page 8);

What does the exception in a freezing 
order allowing payment away “in the 
ordinary course of business” mean in the 
case of a non-trading company? (page 
10);

Court orders update
Cases, analysis and practical advice

Can the Court force a shareholder to 
lend company money on commercially 
unattractive terms? (page 12);

How serious does a contempt of court 
have to be to end up in prison? (page 14);

Although it can, when should the Court 
grant interim declaratory relief in a 
private law contractual dispute? (Page 
16); and

When can injunctions be used to block 
publication of decisions of public bodies? 
(page 18).

The English Courts’ answers to all these 
questions are covered in this Autumn 
edition of Eversheds Sutherland Court 
Order Update. We hope you find the 
answers of interest!

Mark Cooper
Principal Associate, Eversheds Sutherland
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Hardy Exploration & Production (India) Inc 
v Government of India [2018] EWHC 1916 
(Comm)

Third Party Debt Orders: Court provides guidance 
on determining the situs of a debt, and when a debt 
becomes “due or accruing due”

6
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Richard Bacon
Senior Associate

T: +44 20 7919 4846
richardbacon@ 
eversheds-sutherland.com
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Facts of the case

–  A Third Party Debt Order (“TPDO”) freezes (on an interim 
application) and then seizes (once the TPDO is made final) 
amounts held by a third party which are owed to a judgment 
debtor, to the benefit of a judgment creditor.

– For a TPDO to be granted:

–  the third party debtor must be present in the jurisdiction.  
As regards a company, it is considered present if it is 
incorporated in the jurisdiction or if it carries on business 
there;

–  the “situs” of the third party’s debt (i.e. its location, for legal 
purposes) must also be within the jurisdiction or, if it is 
situated in another jurisdiction, the law applicable to the 
debt must regard payment pursuant to a final TPDO as 
discharging such debt; and

–  the debt must be “due or accruing due” to the judgment 
debtor.

–  Here, an oil and gas exploration company (“C”) obtained 
an arbitration award against the Government of India (“D”). 
C then made an application for the enforcement of that 
award against an English company (“TP”), which was said 
to owe D a debt under Guarantee Fee Agreements (the 
“GFAs”).

–  The GFAs did not contain an express choice of law provision, 
but did contain Indian jurisdiction and arbitration clauses. 
The GFAs also provided for annual payments from TP to D.

–  An interim TPDO was granted in C’s favour, which TP applied 
to be discharged. 

–  The grounds of TP’s application were that:

–  bethe situs of the debt under the GFAs was India, not 
England and Wales; and

–  TP’s debt to D was not “due or accruing due” at the time 
the interim TPDO was made or served, which was before 

the annual date for TP’s payment under the GFAs. 

The decision

The situs of TP’s debt

–  The Court found that it did not have jurisdiction to grant the 
TPDO on the basis that:

–  because the GFAs contained Indian jurisdiction and 
arbitration clauses, the debt arising under them was 
recoverable in India, and the presumption in favour of 
English jurisdiction (as a result of TP being an English 
company) was displaced; and

–  there was a risk that the Indian courts would not recognise 
the TPDO as discharging TP’s debt to D.

Court orders update
Cases, analysis and practical advice

Was TP’s debt “due or accruing due”?

– The Court held that a third party’s debt would be “due or 
accruing due” for the purposes of CPR 72.2 where there was an 
“immediate and unconditional obligation” to pay the relevant 
sum, “whether payment is required instantly or in the future… 
For this purpose, it does not matter if the amount to be paid is 
not yet quantifiable, provided that there is an existing obligation 
in respect of the debt”.

–  Here, on the wording of the GFAs, D’s causes of action 
against TP:

–  had not arisen until after the interim TPDO was made; and

–  depended on a contingency, namely that the principal 
amount of borrowing and accumulated interest remained 
outstanding when the date for payment arose.

–  For these reasons, the Court held that TP’s debt to D was 
not “due or accruing due” at the time the interim TPDO was 

made or served. 

Analysis and practical advice
–  The judgment provides a useful summary of the principles 

applicable to the determination of the situs of the debt, in 
particular:

–  the situs of the debt must be determined according to 
English conflict of law rules;

–  a debt is situated in the country where it is properly 
recoverable or enforced;

–  the general presumption is that this is in the place of 
residency or domicile of the debtor.  However, this 
presumption can be displaced by evidence that another 
jurisdiction is applicable, e.g. if an action must be brought 
against the debtor in another jurisdiction because of an 
exclusive jurisdiction clause; and

–  the application of the law governing the debt will 
determine whether or not the relevant debt has been 
discharged.  Expert evidence may be required in this 
regard.

–  For financial institutions with branches overseas with credit 
balances in accounts in the name of the judgment debtor, 
it will be important to consider the governing law of the 
account under the terms and conditions as this will be 
important in establishing the situs of the debt.

–  Debt obligations should also be carefully reviewed to ensure 

that the debt is properly due or accruing due.
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PJSC Tatneft v Bogolyubov & Ors [2018] 
EWHC 1314 (Comm) (10 May 2018)

High Court confirms that an order for disclosure 
pursuant to a freezing injunction is an order for 
full disclosure

8

Kallun Willock
Associate

T: +44 207 919 0776
kallunwillock@ 
eversheds-sutherland.com
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Facts of the case

–  The Claimant obtained a worldwide freezing order 
(the “WFO”) prohibiting each of the four Defendants 
from disposing or otherwise dealing with their assets 
up to a limit of USD380 million (later reduced to 
USD200 million).

–  The WFO was accompanied by a disclosure order 
requiring each of the Defendants to disclose all 
of their assets valued at GBP10,000 or more.  The 
second defendant, K, provided a list of assets which 
was far in excess of the amount frozen under the 
WFO.  K also issued an application to vary the WFO to 
provide that this list comprised the full disclosure of 
assets that he was required to make.

–  Later, K served an updated asset list that was lower in 
amount than the original one, and an application for 
an order that this updated asset list should constitute 
the only disclosure of assets he was required to make.  
K’s argument was two-fold: 

–  the assets disclosed were adequate to cover the 
amount claimed.  Also, they were unencumbered 
and located in jurisdictions within which any 
judgment obtained by the Claimant would be 
readily enforceable; and

–  further disclosure would prejudice K since it would 
expose K to further “unlawful expropriation” by the 
Russian state as a result of K’s opposition to the 

annexation of Crimea.

The decision
–  The High Court (Mrs Justice Cockerill) found that:

–  the default position was for full disclosure, and that 
it was for the applicant to show the usual order was 
inappropriate;

–  K had failed to satisfy its own “adequate protection” 
test, as there were “grounds for doubts about the 
accuracy and robustness” of the valuation of the 
disclosed assets.  The Court observed that there 
had been some “startling” disparities between 
the valuations of the assets identified in both the 
original and the revised lists, “even allowing for the 
volatility of markets”; and

–  the evidence of “unlawful expropriation” was not 
sufficient to justify derogating from the default 
position of full disclosure.  Nevertheless, in view 
of the highly confidential nature of the disclosed 
information, and that K was a high-profile figure at 
odds with the Russian government, the Court was 
persuaded to order a confidentiality club.

Analysis and practical advice
–  The decision is a reminder that an order for 

disclosure in the context of a freezing injunction 
is an order for full disclosure, and that the cases 
where the Court derogates from this position are 
likely to be rare.

–  As the Court noted, the “adequate protection” 
test was a “cherry-picker’s charter” since it would 
enable a defendant to deliberately disclose only 
his most difficult assets to enforce against and 
then sidestep the rest of the obligation.  This 
would plainly subvert the purpose of the freezing 
order, both as to freezing and as to policing it by 
disclosure.

–  Also, because a freezing order does not 
ring-fence assets, those disclosed could slip 
away perfectly legitimately, e.g. because of 
enforcement action by a creditor who has security 
over the frozen assets, or because of a disposal by 
the applicant in the ordinary course of business.  
Without disclosure above the freezing order limit, 
a claimant would in such circumstances have no 
visibility as to the rest of a respondent’s assets, and 
may as a result be unable to obtain full satisfaction 
of any future judgment.

Court orders update
Cases, analysis and practical advice
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PJSC Commercial Bank Privatbank v 
Kolomoisky [2018] EWHC 1910 (Ch) 

High Court clarifies the meaning of the “ordinary 
and proper course of business” exception in a 
freezing order in relation to non-trading companies

10
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Associate

T: +44 20 7919 4594
philtaylor@ 
eversheds-sutherland.com
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Facts of the case

–  In December 2017, a freezing order (“FO”) was 
obtained against the respondent (“Mr K”) along with 
a number of other parties (see page 14 of the June 
2018 edition of ESCOU for our briefing).

–  The FO contained specific restrictions on dealings 
with the assets and businesses of companies directly 
or indirectly owned or controlled by Mr K.  It also 
contained the usual exception for dealings “in the 
ordinary and proper course of business”, as long as, 
in the case of non-trading companies, these were 
notified in advance to the applicant (“PJSC”).

–  Certain payments were later notified and made by 
non-trading companies owned and/or controlled 
by Mr K.

–  After transactions totalling more than USD40 million 
had been notified, PJSC applied for a declaration 
that the payments were prohibited under the FO 
without further permission or agreement. Mr K 
argued that the payments had been made in the 
ordinary and proper course of business and were 
therefore permitted.

The decision
–  Fancourt J granted the application in part. In his 

judgment, he considered the meaning of “business” 
in the FO and held that this was clearly not confined 
to just a trade or commercial undertaking. 

–  The judge noted that the FO expressly provided 
that no notification to PJSC would be required “in 
relation to dealings or disposals in the ordinary and 
proper course of business of any trading company”. 
He considered that because the FO made a specific 
“differential” provision for non-trading companies, 
it envisaged that Mr K may own and control 
companies “which are in principle capable of having 
an ordinary course of business even though they do 
not trade for profit.”

–  The key was that a non-trading company must 
have some commercial activity, rather than 
merely corporate or regulatory arrangements 
necessary to keep the company in existence to hold 
assets.  Furthermore, there must be a “course” of 
commercial activity in order that a transaction could 
be said to be in the ordinary course of business. 

Analysis and practical advice

–  Although the decision in this case was necessarily 
fact-sensitive, and is under appeal at the time 
of publication, the judgment includes a helpful 
re-statement of the purpose of the “proper and 
ordinary course of business” exception, namely that 
“a respondent is not to be prevented, ahead of trial, 
from properly carrying on its business in the way 
that it did before, even if that involves disposing of 
assets.”  

–  Beyond the broad principles identified in this and 
similar cases, it will be a question of fact and degree 
whether what is done (or to be done) amounts to 
an activity in the ordinary and proper course of 
business.  For example, a payment which is in the 
ordinary and proper course of one business may 
not satisfy that description in the case of another 
business, or even the same business operating in a 
different location.  As regards individuals, it will also 
be necessary to show that the activity constitutes a 
business in the first instance.  For example, changes 
by an individual to his investments are unlikely to fall 
within the definition, unless the investor is himself 
running a business by making the changes, rather 
than simply re-organising his investments to obtain 
a better outcome.

–  Accordingly, third party financial institutions would 
remain advised to continue to take a cautious 
approach and, where necessary, to seek clarification 
or guidance from the Court.

Court orders update
Cases, analysis and practical advice
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UTB, LLC v Sheffield United Limited 
[2018] EWHC 1663 (Ch)

Court finds it has jurisdiction to grant injunctive 
relief to compel a shareholder of a company 
to lend a sum to that company on an interim 
basis on commercially unattractive terms, 
in circumstances where the shareholder 
otherwise has no obligation to do so

12
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rustinsarhadi@ 
eversheds-sutherland.com



13

Facts of the case

–  Sheffield United Ltd (“Sheffield”) and UTB LLC 
(“UTB”) jointly owned Blades Leisure Ltd (“Blades”).  
Blades is the ultimate holding company for Sheffield 
United Football Club Ltd (“FC”).

–  A dispute arose between Sheffield and UTB in 
relation to a share sale agreement.  This led to 
UTB issuing proceedings against Sheffield seeking 
inter alia specific performance of the agreement.  
Sheffield counter-claimed and brought additional 
claims against UTB and other related parties.

–  In the meantime, FC had a need for continuing 
financial support.  Sheffield applied for a mandatory 
injunction ordering UTB to lend Blades £1.25m on 
an interest free basis (to be matched by an identical 
loan from Sheffield). 

The decision

–  Mr Justice Fancourt found that:

–  Sheffield was seeking an order that each 
shareholder lend money to Blades on 
commercially unattractive terms, where neither 
was under an obligation to do so;

–  no relief was sought relating to a failure to 
finance Blades in accordance with any previous 
agreement or understanding.  The only properly 
arguable basis on which the interim injunction 
was sought was that it was necessary to preserve 
Blades as a going concern in order to maintain the 
value of the shares until trial;

–  under CPR r.25.1(1)(c), the court has the power to 
make an order for the “preservation of relevant 
property” and “relevant property” for these 
purposes includes intangible property such as 
shares; and

–  alternatively, even if intangible property is not 
within CPR r.25.1(1)(c), the rule does not limit the 
power of the court to grant an interim injunction 
or cut down the broad equitable power to 
grant appropriate injunctive relief pending trial.  
Further, CPR r.25.1(3) confirms that “the fact that 
a particular kind of interim remedy is not listed in 
paragraph (1) does not affect any power that the 
court may have to grant that remedy”.

–  However, having found that the Court did have the 
jurisdiction to make the order sought, and applying 
the American Cyanamid principles, Mr Justice 
Fancourt declined to make the order sought on the 
basis that:

–  the relief sought was of an “invasive character”

–  on the evidence before him, he was not satisfied 
that it was necessary to prevent a substantial risk 
of serious damages to the value of the shares

Analysis and practical advice

–  The finding that the Court did have jurisdiction 
under CPR r.25.1(1)(c) departs from the obiter view 
expressed by Mr Justice Coulson in Sports Network 
v Calzaghe [2008] EWHC 2566 that “relevant 
property” had to be something physical that can be 
inspected, preserved and experimented on.

–  Mr Justice Fancourt considered that while this 
would be a paradigm case, the rule did not exclude 
other types of property such as intangible property.  
He noted that in the context of a dispute over 
ownership of a portfolio of investments, the Court 
would have the power to order the sale of certain 
shares, or order the payment of income from 
the portfolio pending trial.  For the purposes of          
CPR r.25(1)(1)(c), “relevant property” is therefore 
property which is the subject of a claim or as to 
which any question may arise on a claim.

Court orders update
Cases, analysis and practical advice
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Absolute Living Developments Limited 
(In Liquidation) v DS7 Limited, Andrew 
Camilleri and others [2018] EWHC 1717 
(Ch)

Guidance from the High Court on when it will be 
appropriate to imprison for contempt of court

14
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Senior Associate

T: +44 207 919 4889
olivershipway@ 
eversheds-sutherland.com
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Facts of the case

–  The claimant (“Absolute”) was granted a freezing 
order against a number of parties. 

–  Mr Camilleri (“Mr C”), one of the respondents, 
admitted that he had breached the terms of the 
order on a number of occasions: by swearing a false 
affidavit and by failing to provide information and 
deliver up documents relating to his assets.

–  Absolute made an application under CPR 81.10 to 
commit (imprison) Mr C. 

–  Mr C opposed the application on the basis that: 
(i) the application to commit in respect of certain 
of the breaches should be struck out under PD 
81.16.1(2) as an abuse of process; and (ii) the other 
breaches were de minimis and did not therefore 
warrant punishment.

–  The two issues for consideration were: (i) whether 
certain of the breaches were so trivial or technical 
that they should be struck out; and (ii) in respect 
of those that were not technical or trivial, what the 
appropriate penalty should be.

The decision

–  In relation to the abuse of process argument, the 
judge, Mr Justice Marcus Smith, considered that 
where committal was disproportionate to the 
seriousness of the breach and its consequences, it 
would constitute an abuse of process. 

–  He therefore struck out the application in respect 
of one of the breaches because: (i) the time for 
compliance with the relevant term had been “too 
tight”; (ii) an (albeit tardy) extension of time had 
been sought; and (iii) the order had ultimately been 
complied with. 

–  However, Mr Justice Marcus Smith declined to 
strike out the other breaches in respect of which 
Mr C alleged abuse of process on the basis that the 
breaches were “altogether more substantial”.

–  The remainder of the breaches, each of which 
had been admitted, were therefore considered for 
appropriate punishment, with Mr Justice Marcus 

Smith stressing that committal is a “last resort” to 
ensure compliance or punish the most serious 
breaches. 

–  He was satisfied that they merited only a fine since: 
(i) none of the breaches was ongoing; (ii) although 
more than technical (in the sense that Mr C knew 
he was breaching the order), the breaches fell short 
of being “contumelious”; (iii) there had been no 
prejudice to the claimant; and (iv) there was some 
evidence, whilst not a major factor, of Mr C’s ill 
health.

Analysis and practical advice

–  For committal to be available, the court order to 
be enforced must meet the following procedural 
requirements:

– endorsement with a penal notice; and

–  personal service on the respondent before expiry 
of the deadline by which he/she should have 

taken the relevant action in the order. 

–  Further, contempt can only be established if the 
order was clear and unambiguous and the actions 
constituting the breach were deliberate, i.e. the 
defendant’s conduct was intentional and that they 
knew of all the facts which made it a breach of the 
order, although is not necessary to prove that they 
appreciated that it did breach the order. The criminal 
standard of proof applies.  

–  In assessing whether the relevant contempt is 
serious enough to warrant a prison sentence, 
in addition to the factors identified above, the 
following will also be relevant:

–  the importance of the order in question.  Although 
all orders of the court should be obeyed, 
the breach of some will have more serious 
consequences than others; and

–  the number of breaches of the order. 

Court orders update
Cases, analysis and practical advice
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British Airline Pilots’ Association (“BALPA”) 
& Anr v British Airways Cityflyer Ltd [2018] 
EWHC 1889 (QB) 

High Court finds interim declaratory relief in the 
context of a contractual dispute to be a “very 
exceptional” remedy

16
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Facts of the case

–  The Court has discretion to grant declaratory relief, 
either on a final or interim basis, on matters such 
as the rights of parties, the existence of facts or a 
principle of law which is at issue in a case (CPR r. 
25(1)(1)(b)).

–  The Claimants applied for an interim declaration 
that the Defendant was in breach of its members’ 
employment contracts by rostering pilots to work 
before 5:00am without obtaining the Claimants’ 
prior agreement.

–  The employment contracts in question incorporated 
the terms of an agreement between the Claimants 
and the Defendant which contained a clause stating 
that pilots would not be rostered for duty between 
2:00am and 4:59am without express agreement 
between the parties.

–  The Defendant submitted that an interim declaration 
was not appropriate, and that it had an arguable 
case on the interpretation of the clause in question 
and its incorporation into the employment 
contracts.

The decision

–  The High Court (Mr Justice Butcher) refused the 
Claimants’ application on the basis that:

–  it had been shown no case in which an interim 
declaration had been granted in a private 
law dispute of contractual rights.  The Court 
noted that an interim declaration would be an 
exceptional remedy even in a public law context;

–  contractual issues of interpretation, variation and 
implied terms were matters of substantive law that 
only permitted a final answer, not a measure of 

interim relief;

–  the Court did not have the “high degree of 
assurance” that was required to grant mandatory 
injunctive relief; and

–  the balance of convenience weighed heavily in 
the favour of the Defendant, who would suffer 
the potential of considerable losses without 
compensation because the Claimants were not 

offering a cross undertaking in damages.

Analysis and practical advice

–  The judgment highlights the reluctance of the Court 
to grant interim declaratory relief in claims relating 
to private law contractual rights, with the Court 
describing the remedy as “very exceptional”.

–  This is not only because the rights contended for 
either do or do not exist, but because an application 
for an interim declaration effectively circumvents 
the requirements and safeguards of the summary 
judgment process.  This is because the Court is 
being asked to determine, at least for the present, 
that there is no answer to a particular point, in 
circumstances where the matter is usually brought 
on at considerable speed.  The Court observed that 
the dangers of this approach had been borne out in 
this case, which had involved “at very short notice 
points being deployed in witness statements, no 
proper joining of issues, [and] skeleton arguments 
which, to a large extent, did not deal with the same 
points and had to be expanded in an unrealistic time 
estimate to deal with points on the merits.”

–  The case is also of interest for the Claimants’ 
contention that because they were applying for 
an interim declaration and not an injunction, they 
did not need to satisfy the balance of convenience 
test, or at least did not need to satisfy it in the 
same way.  This was firmly rejected by the Court, 
which noted that the Claimants’ failure to offer a 
cross undertaking in damages meant it would have 
refused the application on this basis as well.  As with 
all injunctions, parties on both sides should give 
careful consideration as to how the grant/refusal 
of the relief would impact on the their respective 
positions and, to the extent that one party is at 
significantly more risk of suffering loss as a result, 
consider how this might be addressed.

Court orders update
Cases, analysis and practical advice
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Taveta Investments Ltd v Financial 
Reporting Council [2018] EWHC 1662 
(Admin))

Application to injunct publication in public law context 
did not meet “exceptional circumstances” test

18
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Facts of the case

–  The Financial Reporting Council (the “FRC”) 
investigated alleged misconduct by an accountancy 
firm during the audit of Taveta Investments Ltd (the 
“Claimant”).

–  The FRC subsequently decided to publish their 
decision to impose sanctions on the accountancy 
firm. 

–  The FRC and the accountancy firm agreed a 
settlement agreement, which included a statement 
detailing the particulars of the accountancy firm’s 
misconduct, and an accompanying press release 
(the “Sanction Documents”). These were originally 
scheduled for publication on 13 June 2018. 

–  Personnel of the Claimant were criticised in 
the Sanction Documents. The FRC emailed the 
Claimant on 8 June 2018 regarding the proposed 
publication of the Sanction Documents, requesting 
that they correct any factual inaccuracies by 12 
June 2018. 

–  The Claimant issued a claim for judicial review, 
on the basis that the FRC’s decision to publish 
the Sanction Documents without first giving the 
Claimant a fair opportunity to answer any criticisms 
was unlawful. The Claimant’s solicitors stated that 
“insufficient time” had been given to respond to 
“unwarranted criticism” by the FRC in the Sanction 
Documents. 

–  The Claimant also sought an interim injunction 
restraining publication by the FRC of any part of the 
Sanction Documents, arguing that the publication 
would be unlawful due to criticisms of the Claimant 
and/or its directors and employees. This briefing 
focuses on this particular aspect of the judgment.

The decision

–  The Court found that there was a serious issue to 
be tried as: 

–  the FRC owed the Claimant a duty of fairness, 
arising from their intention to publish the 
Sanction Documents. This arose as the Sanction 
Documents did make criticisms of the Claimant’s 
personnel, and these criticisms were capable of 
bearing a meaning which was capable of being 
defamatory; and 

–  the question remained as to whether the FRC had 
breached that duty of fairness, as the FRC had not 

provided the Claimant with a proper opportunity 
to respond to criticisms. 

–  However, the Court did not grant the injunction as:

–  the defamatory meaning that the words in the 
Sanction Documents were capable of bearing was 
not of “the utmost seriousness”; and

–  the Claimant had not shown that it was likely to 
suffer harm that was so serious as to mark it out 

as “exceptional”. 

Analysis and practical advice

–  The case is a reminder that the test for the grant 
of injunctions in public law cases is higher than in 
private law proceedings, with the relevant principles 
being:

–  there is significant public interest in the 
publication of reports by public bodies, 
particularly when they are under a duty to publish; 

–  the grant of an injunction in such cases therefore 
requires “exceptional circumstances”; and

–  where potentially defamatory allegations are to 
be restrained via injunctive relief, the Court should 
have regard to the fact that, if it were a private 
law case, relief can be denied if a defendant can 
successfully argue that the proposed publication 
was defensible (as was the case in this scenario).  

–  While the Court did not grant the injunction, it 
noted that the Claimant may still have a remedy if 
the FRC were to publish the Sanction Documents in 
an unamended form. This was on the basis that the 
defence of qualified privilege might not be sufficient 
to defeat a claim of malicious publication (in the 
legal sense of that word), given (i) the defamatory 
meaning the Court found that the Sanction 
Documents were capable of having and (ii) the 
FRC’s disavowal of any intention to publish criticism 
of the Claimant.

–  Accordingly, where a third party receives notice of 
an intention by another party (e.g. a regulator) to 
publish material in which it is criticised, or which it 
otherwise considers to be defamatory, the duty of 
fairness may require the publishing party to give the 
third party a fair opportunity to respond.  This may 
be the case notwithstanding any disclaimer in the 
material in question, e.g. that it does not make any 
findings against any individual or entity other than 
the direct subject.
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