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Welcome

The purpose of this bulletin from Eversheds Sutherland’s 
banking litigation team is to provide a quarterly update and 
analysis of the latest cases relating to court orders, with a 
focus on the practical implications arising from them for third 
parties and, in particular, financial institutions. The bulletin will 
concentrate on those orders more commonly encountered 
by financial institutions (such as freezing orders, Norwich 
Pharmacal/Bankers Trust orders, third party debt orders and 
search orders) with the cases selected on the basis of their 
relevance to clients and practitioners in England and Wales.

If any of the cases are of particular relevance to you or your 
institution, we would be delighted to discuss them further 
with you. Please contact either the relevant contributor whose 
details can be found at the bottom of the update or senior 
members of the banking litigation team whose details are set 
out at the end of the bulletin. 
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May 2017 update

I am delighted to introduce the first 
Eversheds Sutherland quarterly Court 
Order update. We have significant 
experience at Eversheds Sutherland 
in advising clients, especially financial 
institutions, on compliance with all 
forms of court orders (including those 
served on our clients as a third party 
to the underlying proceedings). Whilst 
court orders can often be routine in 
nature and relatively easy to deal with 
that is not always the case and the 
consequences of failing to comply fully 
can be significant, especially in relation 
to freezing orders where the sums 
involved can be very significant. Given 
the ever evolving scope of the English 
court’s jurisdiction to make wide-ranging 
and sometimes prohibitive interim orders 
(such as freezing orders and various 
forms of disclosure orders) knowing 
how and when to comply is very 
important. At the same time, financial 
institutions also need to bear in mind the 
underlying fiduciary and confidentiality 
obligations which they owe to their 
customers which may be impacted 
by such orders and where incorrect 
compliance can expose the institution to 
potential liability. 

Each quarter we will highlight the most 
interesting cases dealing with the court’s 
jurisdiction to grant interim relief. We will 
also aim to provide analysis and, where 
possible, practical guidance for in-house 
practitioners as to the implications of 
these decisions. Recently, there have 
been several important cases looking 
at the scope of the English court’s 
jurisdiction to order Norwich Pharmacal 
relief (including clarification of the 
limitations on that jurisdiction in so far as 
it relates to attempts to obtain evidence 
or information for use in foreign 
proceedings). In relation to freezing 
orders, there have also been significant 
cases looking at the distinction between 
a defendant’s personal assets and assets 
over which the claimant may have a 
proprietary claim. A number of the 
cases also illustrate the importance of 
financial institutions challenging interim 
orders sought and granted ex parte given 
the court has subsequently limited or 
dismissed such orders without ordering 
the relief sought.

David Flack
Partner, Eversheds Sutherland
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Navigating the maze
Cases, analysis and practical advice on UK court orders
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AB Bank Limited v Abu Dhabi 
Commercial Bank PJSC [2016] 
EWHC 2082

Commercial Court sets aside a Norwich 
Pharmacal Order (“NPO”) refusing to allow 
service outside the jurisdiction. 
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Facts of the case

–  AB Bank Limited (“C”), a Bangladeshi Bank, 
was allegedly the victim of fraud in relation to 
an agreement entered into in the UAE with a 
Singaporean company. Pursuant to what it thought 
were the terms of the agreement, C paid US$20m 
into an account with Abu Dhabi Commercial Bank 
(“D”). This money was subsequently paid out to an 
unknown party. No allegation of fraud was made 
against D

–  a NPO was granted by Cooke J at a without notice 
hearing so that C could determine who the money 
had been paid to. D subsequently sought to have 
the NPO set aside on the grounds that the court did 
not have jurisdiction to permit service of it out of 
the jurisdiction

–  to obtain permission for service out, the applicant 
must show that the claim (in this case, the 
application for the NPO) falls within one of the 
“jurisdictional gateways” provided under Practice 
Direction 6B

The decision

–  Teare J set aside the NPO, finding that none of the 
jurisdictional gateways applied:

–  interim remedy: a NPO was not a claim for 
“interim relief” for the purposes of section 25(1) 
of the Civil Jurisdiction and Judgments Act 1982 
(PD 6B.3.1(5)) since it was the final relief sought 
against the respondent (i.e. D) with no further 
proceedings being anticipated. It was therefore 
not interim as between C and D

–  ordering an act within the jurisdiction: a 
claimant may serve a claim form out of the 
jurisdiction where a claim is made for an 
injunction ordering the defendant to do or 
refrain from doing an act within the jurisdiction 
(PD 6B.3.1(2)). Teare J held that the steps D 
would be required to take under the NPO would 
be carried out in the UAE and therefore not 
“within the jurisdiction”

–  necessary and proper party: Teare J found 
that the application was not made against a 
“necessary and proper party” to the fraud claim 
(PD 6B.3.1(3)(b)) since C did not wish to serve 
the fraud claim on D, but rather a claim for a 
completely different cause of action, i.e a NPO

Court orders update
Cases, analysis and practical advice

–  Teare J also considered, obiter, other arguments 
raised by the parties finding that:

–  even if he were wrong on the jurisdictional 
gateways, he would still not have granted a NPO 
on the basis that compliance could put D in 
breach of UAE Law

–  the parties could collectively seek the 
permission of the Central Bank in UAE to allow 
D to provide the necessary information to C

Analysis and practical advice

–  the judgment illustrates the difficulty applicants 
will likely encounter securing a NPO where the 
respondent is located outside the jurisdiction. It 
also casts doubt on previous authorities in this area 
which Teare J noted had also been the subject of 
academic criticism

–  in light of the decision, where a respondent is 
located in another jurisdiction, and information 
cannot be obtained consensually, parties would 
be advised to consider the availability of local law 
remedies in the first instance. If none are available/
appropriate, parties might consider whether it could 
be argued that the potential respondent has a place 
of business within England and Wales and, if so, 
whether at least part of the activity of complying 
with the NPO could be said to take place in the 
jurisdiction

–  financial institutions need to be careful and ensure 
they consider whether a NPO should properly be 
complied with when first received, or whether in 
this case, to take proactive steps to have the NPO 
set aside. Had the Defendant bank simply complied 
with the NPO as originally received, it might have 
opened up potential liability to an underlying 
customer whose information would have been 
disclosed (in circumstances where it transpired 
the court did not have jurisdiction to make the 
order). This case demonstrates the importance of 
financial institutions conducting a proper review 
of all and any orders received to ensure the order 
was properly made, especially when that order 
has been obtained ex parte. For NPOs, which will 
almost always be ex parte (or on minimal notice), 
the financial institutions effectively becomes the 
party which has to decide whether to challenge or 
comply with the order, even though it will generally 
only be innocently mixed up in the underlying facts
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JSC BTA Bank v (1) 
Khrapunov and (2) Ablyazov 
[2017] EWCA Civ 40

Breach of freezing order by third party could 
qualify as “unlawful means” for purposes of tort of 
conspiracy to injure by unlawful means. 

8

Mark Cooper 
Principal Associate

Tel: +44 20 7919 4712
markcooper@eversheds 
-sutherland.com

Court orders update
Cases, analysis and practical advice



9

Facts of the case

–   JSC BTA Bank (“C”) brought a claim for unlawful 
means conspiracy against its former Chairman, Mr 
Ablyazov (“D2”) and his son-in-law, Mr Khrapunov 
(“D1”)

–   C alleged that the Ds had conspired to breach a 
worldwide freezing order and receivership order 
made against D2 in previous English proceedings 
with a view to preventing C from executing against 
the assets of D2

–   D2 lived in England before he fled the jurisdiction 
to avoid being committed to prison for contempt 
of court. He currently lives in France. D1 lives in 
Switzerland. Whether the court had jurisdiction 
against D1, depended on the terms of the 
Convention on Jurisdiction and the Recognitions 
and Enforcement of Judgments in Civil and 
Commercial Matters (the “Lugano Convention”)

–   article 5 of the Lugano Convention permits exercise 
of jurisdiction by the English court if England is (i) 
the place where the damage occurred; or (ii) the 
place of the event giving risk to the damage in 
question

The decision

Conspiracy to Injure by Unlawful Means

–  the court rejected C’s argument that damages were 
recoverable for a simple breach of a court order, 
such as a freezing order or receivership order. This 
is because a breach does not of itself constitute a 
cause of action in private law. Accordingly, the only 
remedy is punishment for contempt of court

–  the court also rejected D1’s argument that there 
was a positive rule of law that damages can never 
be awarded for breach of a court order

–  instead, the court held that the real question was 
whether contempt of court in the form of the 
alleged breaches of the freezing and receivership 
orders qualified as unlawful means for the purposes 
of the tort. It found that it did, or that it was at least 
arguable it did for the purposes of establishing the 
jurisdiction of the English courts, on the basis that 
they amounted to a “very serious interference with 
the administration of justice” and were “sufficiently 
reprehensible to justify treating them as unlawful 
means”

Jurisdictional Issues in Economic Tort Claims 
(Interpretation of Article 5 of the Lugano 
Convention)

–  the place where the damage occurred is the place 
where the damage directly produced its harmful 
effects. C argued that this was England because 
this is where its worldwide freezing order and 
judgements against D2 were granted and which 
had been reduced in value by the alleged actions 
of D1. The court, however, held that this was 
consequential damage. Instead, the damage was 
suffered first, or most immediately, in the foreign 
jurisdiction where C’s opportunity to execute its 
judgments was lost or hindered (in this instance 
Switzerland, Belize and/or Russia)

–  however, the court accepted C’s argument that 
England was the place of the event giving rise to the 
damage since this is where the conspiracy appeared 
to have been entered into

Analysis and practical advice

–   the risk that a bank notified of a freezing order 
might be found in contempt of court in the event 
that it has wilfully failed to prevent dealing in 
frozen funds is well known. However, this case is 
a reminder that non-parties to litigation or those 
not subject to court orders, such as banks, are also 
potentially liable for claims in conspiracy where they 
are involved in the breach of a court order. Whilst 
it will normally be difficult for a claimant to prove 
a bank’s wrongdoing in this regard, this judgment 
does serve as a reminder that such conduct may 
open up a separate cause of action for victims of 
fraud distinct from contempt proceedings

Court orders update
Cases, analysis and practical advice
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Phoenix Group Foundation 
v Cochrane & Another 
[2017] EWHC 418 (Comm)

High Court rules that money paid to solicitors to 
meet their fees can be frozen, but only where the 
Chabra criteria are met

10
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Facts of the case

–    the Claimant (“C”) obtained a freezing order in 
relation to a sum of £2 million which was received 
by the second Defendant (“D2”), a firm of solicitors, 
into its general client account

–    D2 claimed that the money represented part 
payment for its fees in relation to a property 
transaction. It said it would be transferring the 
funds into its office account imminently as (i) the 
funds belonged to it beneficially from the moment 
of receipt (i.e. it was “office money”) and (ii) such 
money, where paid into a general client account, 
must be transferred into an office account within 14 
days pursuant to the Solicitors Account Rules. D2 
applied to discharge the freezing order

The decision

–   The High Court held that the Chabra jurisdiction 
(derived from the decision in TSB v Chabra [1992] 
1WLR 231) was relevant to whether the assets 
should remain frozen. This requires a good reason 
to suppose (equivalent to a good arguable case) 
that such assets will be, or can be, made available 
to satisfy a judgment which the claimant may 
obtain against the defendant against whom he is 
advancing his substantive cause of action

–   unless the Chabra criteria are fulfilled, the court 
does not have jurisdiction to freeze non-proprietary 
assets transferred to an innocent third party, even 
if the transfer was in breach of a freezing order. 
Instead, the property is that of the innocent third 
party who is able to do with it as he sees fit

–   the court found that the circumstances in which 
the money came to be paid to D2 were opaque. 
There was therefore at least a good arguable case 
that the £2 million never belonged to the transferor. 
The court also found that the money would be 
amenable to execution of a judgment should C’s 
substantive claim succeed

–   the court stated that the correct approach to this 
kind of application is to consider the position in 
respect of the claimant in isolation. However, it 
nevertheless went on to consider the balance of 
convenience and risk of dissipation, although it 
noted that in this particular case continuation of 
the freezing order would be unlikely to cause any 
prejudice to D2

–   on the facts of the case, C was therefore able 
to invoke the Chabra jurisdiction and the court 
declined to discharge the freezing order 

Analysis and practical advice

–   the case is a reminder that a freezing order creates 
no proprietary interest in the defendant’s assets, and 
confers on the claimant no preferential rights as a 
creditor. Even if the defendant were to breach the 
order by transferring assets away, this would not of 
itself confer rights on the claimant, either over the 
assets or against the recipient

–   if the recipient of assets in breach of a freezing 
order is an innocent third party, the Chabra 
jurisdiction provides the only basis on which 
non-proprietary assets may be frozen. However, 
the Chabra jurisdiction is exceptional and will be 
exercised by the court with caution so as to ensure 
that it does not operate oppressively in relation to 
innocent third parties who are neither substantive 
defendants nor have acted to frustrate the 
administration of justice

–   although not found on the facts of this case, the 
court also noted that where the recipient has 
knowledge of the freezing order and it is complicit 
in its breach, there may be a cause of action against 
him in unlawful means conspiracy and this may 
form the basis for freezing relief (see also JSC BTA 
Bank v (1) Khrapunov and (2) Ablyazov [2017] EWCA 
Civ 40 on page 8) 

Court orders update
Cases, analysis and practical advice
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Ramilos Trading Limited v 
Buyanovsky [2016] EWHC 
3175 (Comm)

NPO jurisdiction excluded where evidence 
sought in support of possible claims in foreign 
proceedings. High Court also confirms test for 
“good arguable case” and scope of NPOs 
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Facts of the case

–    the Claimant (”C”) was a BVI company which sought 
a NPO against a British citizen resident in the UK 
(“D”) in relation to various claims, only one of which 
could be brought in the UK

–    C’s draft NPO attached a six-page schedule 
containing 39 questions, many of which contained 
sub-questions

–    amongst others matters, the following matters fell 
for determination: (i) whether the NPO jurisdiction 
in relation to foreign proceedings is excluded by the 
statutory regime under the Evidence (Proceedings 
in Other Jurisdictions) Act 1975 the (“1975 Act”); (ii) 
whether C had a “good arguable” case in relation to 
the UK proceedings; and (iii) whether the scope of 
the application was within that permissible under 
the NPO jurisdiction

The decision

–   in a lengthy and detailed judgement, Flaux J found 
against C on all three issues

Question 1: relationship between the NPO 
jurisdiction and the 1975 Act

–  Flaux J concluded that the court did not have 
jurisdiction to grant a NPO in relation to foreign civil 
proceedings on the basis that:

–  the 1975 Act sets out the circumstances and 
procedures whereby the court will assist 
in obtaining evidence required for foreign 
proceedings

–  there are substantial differences between this 
statutory regime and the NPO jurisdiction, 
including the requirement under the 1975 Act 
for a request for evidence to be made by a 
foreign court (as compared to it being made by 
the claimant/applicant in the case of a NPO)

–  accordingly, Parliament could not have intended 
the common law remedy to survive the 
introduction of the statutory scheme

Question two: test for “good arguable case”

–  Flaux J confirmed that a “good arguable case” is 
one which is “more than barely capable of serious 
argument, and yet not necessarily one which the 
Judge believes to have a better than 50 per cent 
chance of success”

 –  on the basis that C appeared to have sufficient 
information already to plead a case in relation to 
some of its claims, Flaux J found the application to 

be unnecessary and commented that C should get 
on with its case in whichever jurisdiction it could try 
its claim and await the normal process of disclosure

Question 3: scope of NPOs

–  Flaux J noted that while the scope of NPOs had 
widened beyond just information as to the identity 
of the wrongdoer or information about them, NPOs 
remain an exceptional jurisdiction with a narrow 
scope. The court accordingly would not permit the 
jurisdiction to be used for wide-ranging disclosure 
such as that being sought by C

Analysis and practical advice

–   this judgment may not be the last word on the issue 
of the relationship between the NPO jurisdiction 
and the 1975 Act given Coulson’s J contrary 
decision in Shlaimoun v Mining Technologies 
International Inc [2011] EWHC 3278 (QB) and the 
basis on which Flaux J sought to distinguish it. The 
latter turned on:

–  the respondent in Shlaimoun at the time 
not contemplating proceedings in a foreign 
jurisdiction, (however, Coulson J also 
commented that he could see no reason why 
a NPO application “should not be made in 
circumstances where there is the possibility that 
the ultimate proceedings would be commenced 
in a foreign jurisdiction”)

–  the Crime (International Co-operation) Act 
2003 being equivalent to the 1975 Act and 
accordingly the Court of Appeal’s decision in 
R (Omar) v Secretary of State for Foreign and 
Commonwealth Affairs [2013] EWCA Civ 188 
(that there is a prohibition on the grant of a NPO 
in respect of foreign criminal proceedings) being 
applicable

–  the case is also a reminder that NPO applications 
must be limited to information which is truly 
necessary, as opposed to a “fishing expedition” to 
establish whether or not the claimant has a good 
arguable case. Necessity remains a critcal threshold 
condition and, if not met, the application will be 
dismissed

–  as with AB Bank Limited v Abu Dhabi Commercial 
Bank PJSC [2016] EWHC 2082 (see page 6) this case 
highlights the need for the respondent to carefully 
consider the scope of, and jurisdiction for, any NPO 
and whether it should be challenged

Court orders update
Cases, analysis and practical advice
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Candy & Others v 
Holyoake & Another [2017] 
EWCA Civ 92

Court of Appeal rules that the threshold for risk of 
dissipation is the same for conventional freezing 
orders and notification orders. 
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Facts of the case

–  the Claimants (“Cs”) obtained an order requiring 
the Defendants (“Ds”) to give advance notice of any 
dealings with assets worth more than £1 million 
(later varied to £5 million)

–  the Ds appealed on various grounds, including that 
the Cs had failed to meet the correct threshold in 
relation to the risk of dissipation. The Ds argued that 
it should be the same as for a conventional freezing 
order, namely “solid evidence of unjustifiable 
dissipation of assets so as to evidence a real risk that 
a judgment would go unsatisfied”. In response, the 
Cs argued that the notification injunction sought 
was “less onerous” than a conventional freezing 
order and so it could be granted on the basis of 
“less strong evidence”

–  it was common ground that, when determining 
whether to grant a conventional freezing order, the 
Court must ask whether it is just and convenient 
to do so and that an applicant must show a good 
arguable case on the underlying merits

–  the Ds also appealed a related decision that 
an insurance policy taken out by the Cs had 
satisfactorily fortified their cross-undertaking in 
damages

The decision

–   the Court of Appeal allowed both appeals

–   it found that the particular form of notification 
injunction in this case was in effect a modified 
version of a conventional freezing order. It therefore 
did not accept that the threshold for dissipation risk 
was less than for a conventional freezing order, and 
rejected the idea that there is “a spectrum of the 
level of risk of dissipation”

–   in relation to fortification of the cross undertaking, 
it was held that the Cs’ insurance policy was not a 
satisfactory form of fortification as there was a real 
risk that the insurer could seek to avoid liability in 
the event of fraud by the insured.

Analysis and practical advice

–  in reaching its finding, the Court of Appeal appears 
to have been particularly persuaded by the “wide 
terms” of this particular notification order which did 
not, for example, as a conventional freezing order 
would, contain a value cap on transactions or, in the 
order’s original form, an exception for transactions 
in the ordinary and proper course of business. 
Notification orders in this form are not therefore 
necessarily less onerous than conventional freezing 
orders. However, a lower threshold in relation to risk 
of dissipation may still apply in the case of a simple 
order requiring notice to be given of a proposed 
disposition of, for example, a specific property on 
the basis that this would involve a less draconian 
interference with the rights of the respondent to 
deal with their personal or business assets

–  in its judgment, the Court of Appeal also cautioned 
applicants against only contemplating the most 
onerous form of freezing order in light of its finding 
that all variants of freezing order must satisfy the 
same threshold in relation to risk of dissipation. 
This is because an applicant would still need to 
satisfy the court that it was just and convenient in 
all the circumstances to make the order, including 
the scope of exceptions to the prohibition on 
dispositions

Court orders update
Cases, analysis and practical advice
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National Bank Trust v Mr Ilya 
Yurov & Others [2016] EWHC 
1913 (Comm)

The High Court dismisses an application to discharge 
a freezing order despite material non-disclosure by 
the Claimants.
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Facts of the case

–   two of the Defendants (“Ds”) applied to discharge 
the freezing order on the grounds that: 

–  there were serious and multiple breaches by 
the Claimant (“C”) of its duty of full and frank 
disclosure when applying for the order 

– there was no real risk of dissipation of Ds’ assets

–  Ds served 130 pages of written evidence “with 
a liberal scattering throughout of allegations of 
failures of disclosure”. Males J directed the Ds to 
identify on a single page the six principal failures in 
disclosure on which they sought to rely

The decision

–    Males J found that there had been material non-
disclosure on three of the six grounds advanced by 
the Ds, including in respect of one which impacted 
on the merits of the C’s position in the main claim

–    however, he declined to discharge the freezing 
order on the basis that:

–    there was a significant potential for injustice 
in doing so given the clear strength of the C’s 
case, evidence of previous attempts to dissipate 
the Ds’ assets and that one of the Ds (by his 
own admission) had engaged in conduct that 
appeared prima facie dishonest

–    the failures in disclosure (while important) were 
not decisive since Males J found that he would 
have granted the freezing order even if the non-
disclosed facts had been known

–    notwithstanding the importance of ensuring 
compliance with the duty of full and frank 
disclosure, the question of punishment did 
not arise in this instance as the failures were 
innocent (in the sense that there was no 
intention to omit or withhold information which 
was thought to be material) and deterrence 
could be met by an appropriate order as to 
costs

–    as a sanction, C was only entitled to 40 per cent 
of its costs of the discharge application on the 
standard basis. Males J also declined to order 
payment on account

Analysis and practical advice

–  the overriding consideration in determining such 
applications will be whether it is in the interests of 
justice to continue the freezing order (or impose a 
fresh order) despite the failings in disclosure

–  each case will turn on its particular facts, but 
what appears to have been decisive in this case 
is the continued risk of dissipation, particularly 
in circumstances where there was evidence of 
apparent dishonest conduct by one of the Ds and 
the non-disclosure was found to have been an 
innocent mistake

–  in seeking to discharge freezing orders, applicants 
should ensure that their grounds are concise and 
limited to the key alleged failures. Applicants should 
avoid taking a “scattergun” approach and, in the 
cases where there is an alleged failure to provide 
full and frank disclosure, avoid the application 
becoming a “mini trial” of the merits

–  the punishment consequent on failure to comply 
with the duty of full and frank disclosure may be 
lessened if the failure was innocent, e.g. if the failure 
was a result of a fact not known to the applicant or 
its relevance was not appreciated at the time

Court orders update
Cases, analysis and practical advice
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Frédéric Marino v FM 
Capital Partners Ltd [2016] 
EWCA Civ 1301

Court of Appeal clarifies test for when a defendant 
will be allowed to use assets subject to a proprietary 
freezing order for living and legal expenses.
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Facts of the case

–  in the context of a claim by FM Capital Partners 
Ltd (“C”) against Mr Marino (“D”) for alleged 
misappropriation of funds, the High Court granted 
both personal and proprietary freezing orders over 
assets held by D. The personal freezing order was 
subject to the usual proviso allowing D to use the 
assets covered (the “Non-Proprietary Assets”) for 
his reasonable living and legal expenses

–  D claimed that he had exhausted the Non-
Proprietary Assets save for shares (valued at 
US$18,000) and his share of his home (valued at 
£800,000). Reluctant to liquidate these assets, D 
therefore applied to vary the proprietary freezing 
order so as to be able to use the assets covered 
(the “Proprietary Assets”) for his reasonable living 
and legal expenses. The High Court rejected the 
application

The decision

–   the Court of Appeal found that (i) D clearly had 
available Non-Proprietary Assets; and (ii) his offer to 
replenish the Proprietary Assets at a later date did 
not justify a departure from the usual approach

Analysis and practical advice

–  unlike personal freezing orders, proprietary 
freezing orders do not ordinarily contain a carve-
out allowing a defendant to use frozen funds 
for reasonable living and legal expenses. This is 
because a dissipation of the frozen assets would 
defeat any valid underlying proprietary/tracing claim

–  the Court of Appeal set out a four stage approach 
for considering whether to vary a proprietary 
freezing order for such purpose: (i) does the 
claimant have an arguable proprietary claim; (ii) 
does the defendant have an arguable defence; (iii) 
is the defendant unable to fund their living and legal 
expenses effectively without the assets subject to 
the proprietary freezing order; and (iv) if so, what is 
the balance of justice between permitting the use 
of funds and potentially denying the defendant the 
opportunity to advance a case which may ultimately 
be successful

–  the third stage of the four stage test is likely to set a 
high bar since: (i) any loss to the defendant would 
be covered by the cross-undertaking in damages; 
and (ii) the defendant would also need to show that 
he could not utilise his non-proprietary assets, e.g. 
by selling them or borrowing against them

–  if, however, there was a real risk that the claimant 
may not be able to satisfy its cross-undertaking in 
damages (e.g. to compensate the defendant for 
the cost of borrowing against its non-proprietary 
assets or selling them at a lower price in a fire sale), 
the court said that limbs three and four should be 
considered together to prevent injustice

–  it was not necessary in this case for the court to 
consider question 4, but the bar is again likely to be 
a high one given: (i) the court’s observation that a 
defendant did not necessarily require representation 
to ensure they had a fair and effective opportunity 
to present their case since judges are familiar with 
dealing with litigants in person; and (ii) the court’s 
indication that it might be relevant to consider 
whether the defendant could undertake to replenish 
frozen funds later from non-proprietary assets that 
were currently unavailable or to offer the claimant 
preferential security over such assets
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Hewlett Packard 
Enterprise Co v Sage 
[2017] EWHC 66 (QB)

A defendant was imprisoned for 18 months for 
serious breaches of worldwide freezing and 
search orders. 
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Facts of the case

–  the Defendant (“D”) was subject to a worldwide 
freezing order and a search order

–  during the search of D’s property, evidence was 
found of property which D had previously said did 
not exist. On the same day, significant sums of 
money were transferred out of D’s bank account 
to the CEO of a company which D had founded 
but which he had claimed was no longer under his 
control as ownership had passed to a third party

–  the Claimant applied to commit D for contempt of 
the freezing and search orders

The decision

–   following Z Ltd v A-Z [1982] Q.B. 558 and Customs 
and Excise Commissioners v Barclays Bank Plc 
[2006] UKHL 28, the court noted the importance of 
complying with court orders and marking serious 
instances of deliberate non-compliance

–   given the criminal or quasi-criminal nature of 
contempt, the criminal standard of proof applied. It 
was therefore necessary to show that D:

– had knowledge of the orders’ terms

–  had acted or failed to act in a manner that 
breached the orders

–  knew of the factors which made his conduct a 
breach

–   it was not relevant whether D actually believed he 
had/had not breached the order by his actions 

–   D was found to be in contempt and sentenced to 
18 months in prison

Analysis and practical advice

–  the case is a reminder that where a court order 
contains a penal notice, a breach of that notice will 
enable the claimant to seek committal for contempt 
(in addition to a fine or sequestration of assets)

–  where the order is against a company, the 
company’s assets may be seized or any responsible 
person imprisoned

–  although not in issue in this case, generally, third 
parties that are in possession of assets that are 
subject to a freezing order owe a duty of care to the 
court to comply with the order and not permit the 
defendant to breach it. While the third party does 
not owe a duty of care to the claimant, third parties 
may be found in contempt to the extent that they 
knowingly seek to frustrate the order

–  firms which hold assets on behalf of third parties 
should ensure that they have systems and 
processes in place to enable compliance with such 
orders, including the easy identification and freezing 
of relevant assets, particularly across different 
jurisdictions
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