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the district appellate or district administrative 
courts following the aforementioned judicial 
reforms. Additional appointments have been 
made to fill the seats of the judges who have 
taken office in the district courts.

Therefore, the newly appointed judges and 
public prosecutors have had to familiarise 
themselves with ongoing dossiers, which has 
caused a delay in the proceedings. However, 
our experience is that the turbulence is 
phasing out, the newly appointed officers are 
becoming more familiar with their pending 
cases and the related delays are diminishing 
every day.

Notes
1 Laws No 5235 and 5236 published in the Official Gazette 

dated 7 October 2004 No 25606.
2 Law No 6545 published in the Official Gazette dated 28 

June 2014 No 29044. District administrative courts existed 
before the judicial reform, but their authority was limited 
to the examination of certain types of administrative or 
tax court decisions.

3 Official Gazette No 29525.
4 www2.tbmm.gov.tr/d22/1/1-0521.pdf accessed 24 

February 2017 and www2.tbmm.gov.tr/d26/1/1-0726.pdf 
accessed 24 February 2017.

5 Art 50 Administrative Procedure Law No 2577 and Art 
373 Civil Procedure Law No 6100.

6 Provisional Art 3 Civil Procedure Law No 6100 and 
Provisional Art 8 Administrative Procedure Law No 2577.

7 Official Gazette dated 19 February 2014 No 28918.
8 Official Gazette dated 21 July 2016 No 29777.
9 Official Gazette dated 22 July 2016 No 29778.
10 Official Gazette dated 5 January 2017 No 29939.
11 Official Gazette dated 21 February 2017 No 29986.

The European Parliament recently enacted 
European Union Regulation 655/2014 
(the ‘Regulation’) to allow a creditor to 

apply for a European Account Preservation 
Order (EAPO). On 18 January 2017, it became 
possible to apply for an EAPO pursuant to the 
Regulation. Such an order allows a creditor to 
freeze a debtor’s bank account(s) held across 
the EU by relying on a single order made 
in the court of a participating EU Member 
State. The aim of the Regulation is to provide 
creditors with a time-efficient and cost-effective 
remedy for the enforcement of relief across 
the EU. While there are benefits arising from 
swift enforcement pursuant to a single court 
order, the Regulation is complex and there are 
several areas of uncertainty in relation to the 
practical application of EAPOs.

Scope of the Regulation

From January 2017, the Regulation will 
be directly applicable (ie, without the 
transposition via national law) in all Member 
States except the United Kingdom and 
Denmark, which opted out of the Regulation. 
Consequently, UK or Denmark courts will 
not award EAPO relief, and funds in bank 
accounts held in the UK or Denmark cannot 
be preserved under an EAPO. However, 

Paul Worth
Eversheds Sutherland, 
London

paulworth@eversheds-
sutherland.com

Laura Feldman
Eversheds Sutherland, 
London

laurafeldman@
eversheds-sutherland.
com

European Account 
Preservation Orders available 
across the EU

the EAPO procedure is still relevant to UK 
or Danish banks. First, the branches or 
subsidiaries of UK or Danish banks located 
elsewhere in the EU may still be subject 
to an EAPO, depending on the specific 
circumstances, and secondly, customer 
account(s) of UK or Danish nationals, or 
entities situated outside the UK or Denmark 
but within the EU, may also be subject to an 
EAPO. Finally, a potential issue with which 
UK courts may have to grapple is whether 
to enforce an EAPO awarded in another 
Member State court. An application for 
enforcement could be made under the recast 
Brussels Regulations or any alternative regime 
introduced after the implementation of Brexit. 
Given that the UK expressly opted out of the 
Regulation, UK courts may be reluctant to 
allow derivative enforcement of an EAPO. 
Indeed, the UK Government was concerned 
by responses to the public consultation on the 
Regulation, as well as submissions by relevant 
stakeholders, who viewed the measure to be 
too ‘pro-creditor’, with insufficient safeguards 
for debtors. It may be that UK courts will allow 
enforcement, but subject to the standard terms 
found in freezing orders, as set out in the 
Commercial Court Guide, so as to ensure that 
debtors are offered the expected procedural 
protection. 
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Threshold for applying for an EAPO

An EAPO will be available to a creditor with 
monetary claims in ‘civil and commercial 
matters’ both pre-judgment (prior to or 
during proceedings) or post-judgment 
(Article 2 of the Regulation). The term ‘civil 
and commercial matters’ is a description 
often found in EU regulations and the 
Regulation provides a non-exhaustive 
illustrative list of the types of claims to 
which EAPOs will be available, including 
‘claims relating to tort, delict or quasi-delict 
and civil claims for damages or restitution 
which are based on an act giving rise to 
criminal proceedings’. The Regulation also 
states that an EAPO will not be available in 
cases involving specified excluded matters. 
These matters include cases in relation to 
matrimonial property, social security and/
or arbitration. A further restriction is that an 
EAPO will only be available in ‘cross-border 
cases’. This means that the account(s) that 
a creditor intends to freeze must not be in 
either the country of the court to which 
the application for an EAPO is made or 
the Member State in which the creditor is 
domiciled. 

An EAPO cannot apply to financial 
instruments, such as shares, bonds and 
derivatives, held with, issued by or entered 
into with banks. An EAPO is only applicable 
to bank accounts containing monies credited 
to an account in the name of or on behalf of 
the debtor in any currency.

An application is made without notice 
to the debtor for obvious reasons and will 
generally be decided on paper (ie, without 
a hearing). The relevant court of a Member 
State with jurisdiction over ‘the substance of 
the matter’ will have the power to issue an 
EAPO, which can then be enforced across 
the EU. Prescribed forms for an EAPO 
application are available from the European 
e-Justice Portal. 

To obtain an EAPO post judgment as 
part of the enforcement proceedings, the 
creditor must demonstrate the need for an 
‘urgent protective measure’ without which 
enforcement will be impeded or would be 
substantially more difficult.

The same requirement applies to obtaining 
an EAPO prior to a final judgment, but 
the creditor must also satisfy the additional 
requirement of providing sufficient evidence 
that ‘the claim is likely to succeed’. It is 
expected that national courts hearing EAPO 
applications will consider similar factors (and 

legal authorities) as they do when hearing 
applications for domestic injunctions of 
this type. Considerations such as the risk of 
dissipation of assets and the conduct of the 
respondent or judgment debtor are likely to 
be relevant However, there is limited guidance 
on the interpretation of such provisions from 
the EU Court of Justice, so there is scope for 
inconsistency between Member States. There 
is also the risk of patchwork implementation 
under various national laws in relation to 
the particular application of the Regulation 
within national courts. 

Once an EAPO is awarded and served on a 
respondent, such as a bank holding a debtor’s 
account(s), it has the effect of freezing the 
relevant account(s) pending a further order 
of the court. The debtor can apply to revoke 
or modify the terms of an EAPO by relying 
on various grounds, including showing that 
the requirements for the EAPO relief are not, 
in fact, satisfied. The prescribed forms for 
discharging an EAPO are also available from 
the e-Justice Portal. 

Although there is no express obligation on 
the creditor to give full and frank disclosure, 
an application for an EAPO must include ‘a 
declaration that the information provided 
by the creditor in the application is true and 
complete to the best of his knowledge and the 
creditor is aware that any deliberately false 
or incomplete statements may lead to legal 
consequences under the law of the Member 
State in which the application is lodged or 
to liability under Article 13’ (Article 8(o) of 
the Regulation). Article 13 provides, in short, 
that a creditor is liable for damage caused to 
the debtor by an EAPO due to the fault of 
the creditor (Article 13 of the Regulation). 
The recoverable loss would presumably 
include a loss arising from the failure of the 
creditor to give adequate disclosure. There 
are no provisions indicating that the debtor 
can offer alternative security to release an 
EAPO, but the debtor can apply to revoke or 
modify an EAPO where it can be shown that 
the claim that is enforced under the EAPO 
has been paid in full or in part (Article 33 of 
the Regulation). In addition, the Regulation 
provides that the EAPO will no longer 
take effect where ‘a measure to enforce a 
judgment, court settlement or authentic 
instrument obtained by the creditor relating 
to the claim which the Preservation Order [ie, 
the EAPO] was aimed at securing has taken 
effect with respect to the funds preserved by 
the Preservation Order’ (Article 20(c) of the 
Regulation). This effectively means the EAPO 
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is discharged once payment has been made 
or when adequate alternative protection or 
security has been obtained.

Protections for parties subject to an EAPO

As a safeguard against the abuse of the EAPO 
procedure, a creditor applying for an EAPO 
is required to pay into court a sum of security 
sufficient to prevent abuse and to ensure the 
availability of compensation to the debtor 
if it transpires that the EAPO was wrongly 
awarded. Further, a creditor will be liable for 
any damage caused to the debtor due to fault 
on the creditor’s part (eg, if they deliberately 
misled the court).

However, there is no express reference in 
the Regulation to the provision of security 
to protect third parties, such as banks, that 
may also be affected by an EAPO. In fact, the 
Regulation expressly states that it does not 
deal with the question of the possible liability 
of a creditor towards banks or third parties. As 
such, should a bank suffer a loss as a result of 
an EAPO, such as for breaching contractual 
obligations with the debtor or to third parties 
by enforcing the EAPO, it would therefore 
have to consider relief under domestic laws 
for any redress against the creditor. 

Compliance with an EAPO

To comply with the Regulation, third parties 
subject to the Regulation, particularly banks 
holding an account subject to an EAPO, will 
need to ensure that they have processes in 
place to comply. In practice, this is likely to 
mean a development of existing processes 
for dealing with domestic civil and criminal 
restraint orders in their local jurisdiction, 
including reassessing standard terms and 
conditions governing bank accounts.

When a bank receives an EAPO, the bank 
must ‘without delay’ either ensure that 
the amount specified in the EAPO is not 
transferred or withdrawn from the account(s) 
indicated in the order, or transfer that same 
amount to a separate ring-fenced account. 
When requested by the debtor, the bank 
must disclose to the debtor the details of the 
EAPO, and may also choose to disclose an 
EAPO to a debtor without such a request. By 
the end of the third working day following the 
implementation of an EAPO, the bank must 
issue a declaration to the relevant nominated 
authority in its jurisdiction for onward 
transmission to the court that granted the 
EAPO, setting out whether, and if so, which 

funds are subject to the EAPO and the date 
on which the EAPO was implemented.

A bank subject to an EAPO is entitled to 
charge fees for implementing an EAPO or 
providing account information in connection 
with an EAPO (see further details below). 
However, the charging of fees is only 
permissible where the bank is entitled to 
charge for implementing equivalent orders 
or providing account information under the 
comparable domestic law.

There may also be civil or criminal penalties 
under national laws for failing to implement 
an EAPO sufficiently expeditiously. These 
requirements will vary across Member States 
and may expose third parties and banks to the 
risk of additional costs or liability.

Providing account information 

The provision of the bank account 
information (eg, an International Bank 
Account Number (IBAN), Business Identifier 
Code (BIC) or another bank account number 
and/or the name and address of the bank) 
to be frozen is a condition precedent to 
the granting of an EAPO (Article 8(2)(d)). 
Without such information, an EAPO cannot 
be easily enforced.

To facilitate the provision of such 
information, a creditor may request that 
the relevant court make a request to an 
‘information authority’ (the ‘Information 
Authority’) in the jurisdiction where the 
debtor’s bank account(s) are believed to 
be situated to obtain the necessary account 
information. In the application form, the 
creditor may request an EAPO that such 
information is obtained by the court of 
issuance from the relevant Information 
Authority. The creditor must substantiate 
why it is believed that the debtor holds 
account(s) with a bank in a specific Member 
State, and provide all relevant information 
available to the creditor about the debtor 
and the account(s) to be preserved. In 
general, such requests will only be permitted 
where an enforceable judgment is obtained. 
Nonetheless, in exceptional circumstances 
where the amount to be preserved is 
substantial and there is an ‘urgent need for 
the account information’, the request may be 
allowed before the judgment has been made 
enforceable. The Information Authority 
will transmit the account information to the 
requesting court and not the creditor. The 
relevant information to be provided appears 
to be limited to the account information and 
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will not require the bank to disclose the level 
of funds held in the account.

Where the court considers that the 
application for further information is 
well substantiated and all the conditions 
for issuing the EAPO are met except for 
the information requirement, and where 
applicable, security is provided (Article 12), 
the court shall then transmit the request to 
the Information Authority for enforcement. 

Participating Member States must 
nominate which authority will serve as the 
Information Authority and be responsible 
for obtaining the relevant information on 
a debtor’s bank accounts. For example, the 
proposed Swedish legislation designates the 
Swedish Enforcement Authority to act as the 
Information Authority. 

There is uncertainty in relation to how the 
Information Authority of each participating 
Member State will ensure the provision of 

account information. Given that a creditor 
appears to be able to seek provision of 
account information without adducing 
evidence that the debtor actually has a 
relevant account held by the bank, there are 
also concerns that courts may award an EAPO 
or require the provision of information in a 
way that requires third parties and/or banks 
to conduct wide-ranging searches to find 
accounts and/or account details. 

Conclusion

The Regulation provides a powerful 
enforcement tool that will allow a creditor 
to obtain relief swiftly across the EU. In this 
respect, an EAPO is a welcome addition to the 
enforcement options available to creditors. 
However, as outlined above, there are areas 
of concern that may take some time to be 
resolved.

Know-how and other business 
information (‘trade secrets’) are 
important and sensitive assets of any 

undertaking. Undisclosed information 
typically loses its value when disclosed 
to others, even more so if these third 
parties are competitors of the information 
holder. Hence, companies are very keen 
to protect their trade secrets. Under 
certain circumstances, however, disclosing 
confidential information may be inevitable.

This can be the case in court proceedings, 
for example, for provide the basis for a claim 
or properly defend against claims asserted 
by the other party. Until now, German civil 
procedure law has not had any (or very few) 
regulations regarding the protection of trade 
secrets. European Union Directive (EU) 
2016/943 (the ‘Directive’) addresses the issue 
of unlawful acquisition, use and disclosure of 
trade secrets.

When taking legal action, there are four 
situations imaginable in which the necessity 
to disclose secret information may arise. 

The first situation may occur when a party 
chooses to pursue a claim before court. To 
provide reasonable grounds for a claim, it may 
be essential to disclose certain information. 
This means that, under these circumstances, 
a claim can only be asserted successfully if 
valuable trade secrets are disclosed to the 
court and defendant in return. Second, it 
may be crucial to reveal trade secrets to the 
court and opposing party to defend oneself 
against claims asserted by the claimant. If 
information needed for an efficient defence 
is kept confidential, the claimant’s claim 
might be successful. Third, the matter in 
dispute itself may be undisclosed information. 
This is usually the case in disputes regarding 
intellectual property. Finally, it is imaginable 
that a third party holds the trade secret being 
endangered, even though that party is not 
part of the proceedings, for example, a party’s 
business partner. If such information were 
to be disclosed to competitors, the business 
partner might suffer severe losses, and business 
relations will be damaged irrevocably. 
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