
KEY POINTS
�� EAPOs will allow a creditor to rely on a single order from a participating EU member 

state court to obtain wide-ranging enforcement orders across the EU without multiple 
applications to different national courts.
�� The UK and Denmark have opted out of the relevant regulation but it will affect banks 

based in the UK or Denmark with customer accounts in other EU jurisdictions and banks 
with branches or subsidiaries in the other member states.
�� An EAPO provides for extensive relief but limitations on the safeguards for a third party 

subject to an EAPO, including banks, raises several concerns. For example, banks may have 
to carry out certain searches in respect of a debtor’s bank accounts, as the EAPO procedure 
includes a mechanism by which a creditor may make a preliminary information request to 
identify a debtor’s accounts. 
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Preparing for European Account 
Preservation Orders
From 18 January 2017, European Account Preservation Orders (EAPOs) became available 
across the EU. We consider the key points in relation to EAPOs and specific issues for 
banks to assess in preparation for the introduction of a powerful enforcement tool.

BACKGROUND 

nUnder the previous fragmented regime 
that applied across the EU, a creditor 

would be required to make multiple court 
applications in various jurisdictions in order to 
preserve funds held in a debtor’s bank accounts 
across the region. By the European Commission’s 
estimation: “up to €600 million a year in debt is 
unnecessarily written off because businesses find 
it too daunting to pursue expensive, confusing 
lawsuits in foreign countries”. In response, the 
European Parliament enacted EU Regulation 
655/2014 (the Regulation), which allows a 
creditor (from 18 January 2017) to apply for an 
EAPO to freeze a debtor’s bank accounts across 
the EU by relying on a single order made in the 
court of a member state. The clear objectives are 
to give creditors time-efficient and cost-effective 
remedies for enforcement of relief across the 
EU. However, whilst there are benefits, the 
Regulation is highly complex and creates several 
areas of uncertainty as member states are likely 
to vary in approach to recognising EAPOs. 

CONTRACTING PARTIES 
From January 2017, the Regulation will be 
directly applicable (ie without the transposition 
via national law) in all member states except 
the UK and Denmark, which opted out of 
the Regulation. This means that the UK or 
Denmark courts will not be able to award EAPO 
relief in court proceedings, and that funds in 
bank accounts held in the UK or Denmark may 
not be preserved under an EAPO. However, 

the EAPO procedure is still relevant to UK 
or Danish banks, in that, their branches or 
subsidiaries elsewhere in the EU may still be 
subject to an EAPO, and customer accounts 
outside the UK and Denmark but within the 
EU, may also be subject to an EAPO. 

As well as the UK and Denmark, EAPOs 
will not be available in jurisdictions outside 
of the EU.

APPLICATIONS FOR EAPOs
An EAPO will be available to creditors for 
monetary claims in civil and commercial 
matters both pre-judgment (prior to or during 
proceedings) or post-judgment. Applications 
are made without notice to the debtor and can 
be decided on paper. Indeed, the Regulation 
indicates that generally applications are ex parte 
and decided without a hearing. The relevant 
courts of a member state with jurisdiction over 
the substance of the matter will have the power 
to issue an EAPO, which can then be enforced 
across the EU.

To obtain an EAPO after judgment to 
enforce the relief, the creditor must demonstrate 
the need for an “urgent protective measure” 
without which enforcement will be impeded or 
would be substantially more difficult. 

The same requirement needs to be satisfied 
in order to obtain an EAPO before judgment, 
but the creditor must satisfy the additional 
requirement of providing “sufficient evidence” 
that “the claim is likely to succeed”. It is expected 
that legal authorities considering similar 

requirements within the context of interlocutory 
injunctions under domestic laws will inform on 
relevant factors that national courts will consider 
when assessing whether to award an EAPO 
before judgment. However, there is limited 
uniform guidance on the interpretation of such 
provisions from the Court of Justice of the EU. 
Indeed, the risk of different approaches to the 
requirements under various national laws in 
relation to the Regulation will be a concern for 
banks preparing for EAPOs. 

Prescribed forms are available for applying 
for an EAPO and requesting a release over 
preserved amounts in the Dynamic form 
section of the European e-Justice Portal (see 
at: https://e-justice.europa.eu/sitenewsshow.
do?plang=en&newsId=142 and http://
eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32016R1823&from=EN 
(viewed January 2017)). 

AVAILABILITY OF EAPOs
As noted above, an EAPO will be available for 
money claims. However, an EAPO will not be 
available in cases involving: 
�� wills and succession;
��  matrimonial property;
�� claims against a debtor whom is subject to 

bankruptcy or winding-up proceedings;
�� social security; and/or 
�� arbitration.

EAPOs will only be available in “cross-
border cases”. As such, the bank account(s) that 
a creditor intends to freeze must not be in either 
the country of the court to which the application 
for an EAPO is made or the member state in 
which the creditor is domiciled. 

Although the Regulation provides that an 
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EAPO is not available to enforce an arbitration 
award, indirectly the order may be available in 
certain member states. This may occur where 
a member state takes the step of implementing 
the Regulation into national law and the courts 
of that member state are entitled under national 
law to provide protective measures in relation 
to arbitration claims that offer equivalent relief 
to that available in court proceedings. However, 
claiming an EAPO in such instances would 
require relying on novel arguments that are yet 
to be tested before European courts. 

ISSUES FOR BANKS TO CONSIDER
Banks across the EU will need to ensure 
that they have processes to comply with the 
Regulation. The Regulation imposes potentially 
significant administrative burdens on banks, 
especially when it is unclear how the Regulation 
will be implemented in certain regions and the 
mechanisms for enforcement adopted by EU 
courts are not uniform. In addition to freezing 
assets, banks must produce “declarations” of 
preservation to competent authorities/courts 
within three days of having implementated the 
terms of the order confirming whether relevant 
funds have been frozen. Further, in respect of 
post-judgment orders, banks may be required 
to search for and provide information about a 
debtor’s accounts. We consider these and other 
issues in the following section. 

Relevant accounts
EAPOs cannot be made over financial 
instruments such as shares, bonds and derivatives 
held with, issued by or entered into with banks. 
An EAPO is only applicable to bank accounts 
containing monies credited to an account in the 
name of or on behalf of the debtor in any currency. 

Responding to an EAPO
When a bank receives an EAPO, the bank must 
“without delay” either ensure that the amount 
specified in the EAPO is not transferred or 
withdrawn from the account(s) indicated in the 
order, or transfer that same amount to a separate 
dedicated account. Any funds held in the 
account(s) which exceed the amount specified 
in the EAPO must remain unaffected. 

The bank must disclose to the debtor, upon 
his request, the details of the EAPO and may 
also choose to do so without such a request. 

By the end of the third working day following 
the bank’s implementation of an EAPO, the 
bank must issue a declaration to the relevant 
nominated authority in its jurisdiction, for 
onward transmission to the court that granted 
the EAPO, setting out whether, and if so which 
funds are subject to the EAPO and the date on 
which the EAPO was implemented.

Foreign currency
Where an account is in a different currency 
from the sum set out in the EAPO, the amount 
specified in the EAPO must be converted at the 
relevant central bank foreign exchange rate on 
the day and at the time of implementation, and 
the bank must freeze the corresponding amount.

Joint accounts
There are several important protections that 
exist in relation to joint accounts. An important 
limitation in relation to funds held in a joint 
account is that the funds may only be subject to 
an EAPO to the extent that the monies may be 
subject to preservation under the law where the 
bank account in question is held. In addition, a 
joint account holder who is not a debtor to the 
relevant EAPO may apply to the domestic court 
where the bank account is located to contest the 
measure. Further, where a debtor has several 
bank accounts at a particular branch (for 
example, sole and joint accounts) and the money 
in those accounts exceeds the amount required 
to be frozen, the sole accounts are to be frozen 
first, and only any surplus balances are to be 
frozen from the joint accounts.

Pending transactions
The final amount preserved may be subject 
to the settlement of transactions which are 
already pending when the EAPO is received by 
the bank. However, such pending transactions 
may only be considered when they settle before 
the bank has implemented the EAPO and 
issues a declaration of preservation. 

Providing account information 
The provision of bank account information 
(such as, an IBAN, BIC or another bank account 
number and/or the name and address of the 
bank to be frozen) is a condition precedent to 
the granting of an EAPO (Art 8(2)(d)). Without 
such information, an EAPO cannot be enforced. 

Nonetheless, to facilitate the provision of such 
information, a creditor may request that the 
relevant court make a request to an “information 
authority” (Information Authority) in the 
jurisdiction where the debtor’s bank account(s) 
are believed to be situated to obtain the necessary 
account information. The creditor may request 
in the application form for an EAPO that such 
information is obtained by the court of issuance 
from the relevant Information Authority. The 
creditor must substantiate why it is believed 
that the debtor holds account(s) with a bank in 
a specific member state,  and provide all relevant 
information available to him about the debtor 
and the account(s) to be preserved.  In general, 
such requests will only be permitted where an 
enforceable judgment is obtained. Nonetheless, 
in exceptional circumstances where the amount 
to be preserved is substantial and there is an 
“urgent need for the account information”, the 
request may be allowed before the judgment 
has been made enforceable. Where the court 
considers that the application for further 
information is well substantiated and all the 
conditions for issuing the EAPO are met except 
for the information requirement (Art 8(2)(d)), 
and where applicable, security is provided  
(Art 12), the court shall then transmit the request 
to the Information Authority for enforcement.  

As the information requirement is part of 
the conditions for EAPO, it appears that the 
creditor must either provide the necessary bank 
account information to support an EAPO 
application, or apply for further information 
so that the creditor can then hopefully satisfy 
the requirement to provide the bank account 
information. The application form available from 
the e-justice website notes that creditors can only 
make a request to obtain account information for 
accounts maintained in a member state to which 
the Regulation applies, which is currently not the 
case for Denmark and the UK.

A limitation on the scope of the power 
of a creditor to obtain such information is 
that the data must be available to the relevant 
Information Authority under its national law 
in accordance with at least one of the following 
four methods specified in the Regulation to 
identify bank accounts held by the debtor: 
�� An obligation on banks in its territory to 

disclose whether a debtor holds accounts 
with them;
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�� Access to public registers or other 
information held by public authorities in 
relation to that institution; 
�� The courts have the power to oblige the 

debtor to identify its accounts, coupled with 
an in personam order directly preventing 
the debtor from withdrawing funds from 
his accounts subject to the limit of the 
amount of the EAPO; and/or 
�� Other efficient and effective methods, 

provided that they are not disproportionately 
costly or time-consuming.

Participating member states must nominate 
which authority will serve as the Information 
Authority and be responsible for obtaining 
the relevant information on a debtor’s bank 
accounts. For example, the proposed Swedish 
legislation designates the Swedish Enforcement 
Authority to act as the Information Authority. 

It is uncertain how each Information 
Authority of the participating member states 
will ensure that banks provide the account 
information. There are also concerns that, given 
that creditors appear to be able to seek provision 
of account information without adducing 
evidence at the point of application that the 
debtor actually has relevant accounts, courts 
may award an EAPO and require the provision 
of information, in a way that in turn facilitates 
a fishing expedition requiring banks to conduct 
wide-ranging searches to find account details. 

Safeguards 
As a safeguard against abuse of the EAPO 
procedure, creditors are required to pay 
security for an amount sufficient to prevent 
abuse and to ensure compensation for damage 
sustained by the debtor as a result of an 
EAPO subsequently issued. Further, creditors 
will be liable for any damage caused to the 
debtors due to fault on the creditors’ part. 

However, there is no express reference 
to the provision of security to protect loss to 
banks that may also be affected by EAPOs. 
Further, the article of the Regulation dealing 
with liability of the creditor expressly states 
that it does not deal with the question of the 
possible liability of creditors towards banks or 
third parties. It therefore appears that banks 
will need to seek redress under national laws of 
the member state of enforcement for damage 

caused by the fault of creditors (see Art 39).
The Regulation does not expressly consider 

a bank’s right of set-off (ie instances when a bank 
has a right to set-off funds where a debtor has 
two accounts with the bank, one in credit and 
the other in debit, and the EAPO has attached 
to the credited account). The limited guidance 
that can be gleaned from the Regulation is that 
it states that the EAPO has the same rank as an 
“equivalent national order” in the member state 
of enforcement (Art 32 of the Regulation), and 
under Article 50 of the Regulation, member 
states have to inform the Commission of any 
ranking conferred on equivalent orders under 
national laws. In light of these provisions, certain 
member states, such as Belgium, have notified the 
Commission that under national laws banks have 
a right to set off. The right to set-off is therefore a 
further issue that will depend on national laws, 
which will require banks to consider the relevant 
regime in each particular jurisdiction. 

Cost protection?
A bank subject to an EAPO is entitled to charge 
fees for implementing an EAPO or providing 
account information in connection with an 
EAPO. However, this is only where the bank is 
entitled to charge for implementing equivalent 
orders or providing account information 
under the comparable domestic law. The fees 
charged cannot be higher than that provided 
for implementing the equivalent national orders 
or for the provision of account information in 
the context of equivalent national orders. Given 
these limitations, there is real potential that 
banks may not be able to recover fees arising 
from an EAPO in cases where such funds 
would be irrecoverable under domestic laws in 
turn, raising concerns that third party banks 
affected by an EAPO may not be able to recover 
all costs associated with enforcement. 

There may also be sanctions under national 
laws for failing to implement an EAPO 
sufficiently expeditiously. These requirements 
will vary across member states and would 
expose banks to the risk of additional costs. 

Bank liability
Banks may potentially face liability to creditors 
and debtors when responding to their obligations 
under the Regulation where there is a failure 
to perform in accordance with the required 

standards, for example, defectively preserving 
insufficient funds which results in creditors 
losing the chance to establish or enforce their 
claim. As with other aspects of the Regulation, 
the issue is regulated by national laws in that, 
any liability of banks for failure to comply 
with the Regulation will be judged by the 
standards of the participating member state of 
enforcement (Art 26 of the Regulation).  

Derivative enforcement
An interesting issue that the UK courts may 
have to grapple with is whether to enforce 
an EAPO awarded in another member state 
court. An application for enforcement could be 
made under the Recast Brussels Regulations 
or any alternative regime introduced after the 
implementation of Brexit. Given that the UK 
expressly opted out of the Regulation, the UK 
courts may be reluctant to allow derivative 
enforcement of an EAPO. Indeed, the UK 
government was concerned by responses to the 
public consultation on the Regulation, as well 
as submissions by relevant stakeholders, who 
viewed the measure to be too “pro-creditor” with 
insufficient safeguards for debtors. It may be 
that the UK courts will allow enforcement but 
subject to the standard terms found in freezing 
orders, as set out in the Commercial Court 
Guide, so as to ensure that debtors (and third 
parties) are offered the expected procedural 
protection. 

CONCLUSION
The Regulation imposes significant and 
complex administrative burdens on a bank 
holding a debtor’s account(s). Banks across 
the EU need to have ensured that they have 
processes in place from January 2017 to 
comply with the Regulation.  n

Further Reading:

�� European Account Preservation 
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�� LexisPSL: Dispute Resolution 

Practice Note: European Account 
Preservation Orders.
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