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Overview of South Africa

Introduction
South Africa is a country found at the southern-most tip 
of Africa. Its neighboring countries include Zimbabwe, 
Lesotho, Swaziland, Mozambique, Namibia and Botswana.

Since the advent of political democracy in 1994, 
South Africa generally has a stable political climate in 
comparison to other African countries and attracts 
footprint from across the world.

South Africa is a republic with a federal system. It is 
divided into nine provinces. The country’s legal system is 
based on both common and civil law. Its final constitution 
was adopted in 1996 and is based principally on German 
and Canadian constitutional principles. 

The judicial system includes the Constitutional Court, 
the Supreme Court of Appeal, the High Courts (which 
are courts of general jurisdiction for specific areas) and 
Magistrates’ Courts.

To encourage foreign investment, South Africa introduced 
a headquarter company regime in 2011 with the aim of 
providing investment incentives and regulatory relief 
to foreign investors, as a way of encouraging them to 
make investments in Africa via South Africa as a holding 
company jurisdiction. 

Key facts

Capital
Pretoria (executive)

Ports
Cape Town, Port Elizabeth, Durban

Population
56,521,900 (World Bank 2016)

Languages
11 official languages. English is the 
preferred language of commerce

Currency
Rand(ZAR)

Exports
$69.10 billion on gold, diamonds, 
platinum, other metals and minerals, 
machinery and equipment

Imports
$74.7 billion on machinery and equipment, 
chemicals, petroleum products, scientific 
instruments, foodstuffs

Most Common Trade Partners

Exports:

–  China

–  United States of 
America

–  Japan

–  Germany

–  India 

Imports: 

–  China

–  Germany

–  Saudi Arabia

–  Japan

–  India 

Major Sectors

– mining 

– automobile assembly

– metalworking

– machinery

– Textiles

– iron and steel

– chemicals,

– fertilizer

– foodstuffs

–  commercial ship 
repair

2016 GDP
$294.841 billion (World Bank)

2016 GDP Growth
0.33% (World Bank)

2016 Inflation
6.59% (Statistics South Africa)
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Overview of Eversheds 
Sutherland South Africa

Introduction
Eversheds Sutherland in South Africa is part of Eversheds 
Sutherland International, which provides legal advice of 
the highest quality from 66 offices across Africa, Asia, 
Europe, the Middle East and the United States. Through 
our international operations we have the ability to 
provide clients with the benefit of substantial global reach 
combined with local knowledge and experience. 

We are one of the leading full-service law brands 
in Southern Africa and are a progressive company, 
constantly on the lookout for better ways to provide 
creative and cost-effective legal and business solutions 
for our clients. Our approach is personal, combined with 
the highest professional standards. 

Our ability to deliver a seamless offering of legal services, 
together with vast sector knowledge and our relationship 
approach, ensures that clients always receive strategic 
guidance that is fully tailored to meet their requirements. 

We are proud of our extensive blue-chip client base of 
major domestic and international corporations, banks, 
financial institutions and state authorities.

We focus on the commercial realities and strive to find 
commercially beneficial solutions for our clients’ needs. 
We are committed to the management of law as a 
business process, ensuring that we deliver consistently 
high quality and control when it comes to timing and 
costs. We aim to provide the most transparent corporate 
legal offering available.

Our key focus areas include, commercial, company 
secretarial, corporate, tax, litigation, intellectual property, 
environmental, real estate and fiduciary services. 

We have two offices 
based in Johannesburg at 
Melrose Arch and at The 
Campus, Bryanston and 
one office in Durban.
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Our partnership with Eversheds Sutherland is well 
established and the global support we receive 
for all our liability, litigation, labour and insurance 
related matters is sound and rewarding. They have 
handled numerous very large complex matters 
extremely competently and cost effectively. The 
added benefit is that their employees are enjoyable 
and fun people to work with.
Sean Meisel, Group Risk Officer – Dimension Data
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Doing business in 
South Africa

South Africa welcomes foreign investment and has 
sophisticated infrastructure and commercial services 
facilities which make it favorable for business operations. 

Corporate entity structures 
There are various investment vehicles available to 
investors wishing to invest in South Africa, such as, inter 
alia, registering a local private company or creating a joint 
venture company. 

The Companies Act, 2008 (the “Companies Act”) governs 
the establishment of companies in South Africa. The 
Companies Act defines a company as a juristic person 
incorporated under the terms of the Act, a domesticated 
company or juristic person which was registered in 
accordance with the previous South African company 
legislation. The Companies Act distinguishes between two 
forms of companies, namely, profit companies and non-
profit companies.

The Companies Act requires each company to have 
a Notice of Incorporation and a Memorandum of 
Incorporation which must be registered and filed with the 
Companies and Intellectual Property Commission (“CIPC”) 
within a prescribed period of time from commencing 
business in South Africa.

Once the company is incorporated, it exists as a separate 
juristic person from its shareholders. The shareholders 
enjoy limited liability since the liability of the shareholders 
for the company's debts is limited to the amount that 
they have contributed to the company. The company 
continues in existence irrespective of the change in 
shareholding from time to time. Both natural and juristic 
persons can hold shares in a company.

The Companies Act does not require that a shareholder 
or director must be South African. There are, however, 
ancillary consequences if the shareholders are foreign (for 
example, limitation of local borrowings, thin capitalization 
rules and transfer pricing provisions may apply). Exchange 
control regulations may also apply to non-resident 
shareholders.

A foreign entity may also conduct business in South Africa 
without registering a local subsidiary company, although 
in certain circumstances it may then have to register 
as an external (branch) company. If a branch office is 
setup as opposed to registering a subsidiary company, 
the branch office has no separate legal personality and 
the “parent” entity which establishes the branch office in 
South Africa will be liable for all the responsibilities and 
obligations of the branch office. A branch office must be 
registered with the name of the foreign company and 
the additional information, “(Incorporated in England)” 
for example, following the foreign company’s name. The 
branch office must appoint an individual who is resident 
in South Africa as an “authorized representative.” The 
authorized representative consents to accept service of 
documents on behalf of the branch office. It is possible 
for other persons to be granted powers to act on behalf 
of the branch office. These powers may be delegated by a 
power of attorney or granted by a resolution of the board 
of the parent company or branch office.

A foreign company that carries on business within South 
Africa for a period of at least six months, or is a party to 
one or more employment contracts within South Africa, 
will be deemed to be an external company and, is thus 
required to register as such with the CIPC.
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Public officer/tax representative
The Tax Administration Act, 2011, requires that every 
company carrying on a business or having a branch office 
in South Africa must be represented by a public officer, 
who must be an individual residing in South Africa. The 
public officer must be a person who is a senior official of 
the company and who is approved by the South African 
Revenue Services (“SARS”). 

A public officer is responsible for undertaking all acts, 
matters, or things as required to be done in terms of 
the Income Tax Act, 1962, by a taxpayer, and is liable for 
any penalties in respect of defaults by the taxpayer. A 
public officer performs his tasks as a representative of 
the company. A public officer is responsible for, inter alia, 
the submission of annual tax returns and provisional tax 
returns; registration as a taxpayer and as an employer; 
submission of employees, tax monthly declarations and 
annual returns; notification of address changes and 
acceptance of notices served against the company.

Annual return 
Every company or branch office in South Africa must file 
an annual return with CIPC within 30 business days of the 
anniversary of the date on which it was registered with 
CIPC. The amount payable in respect of an annual return 
is based on the turnover of the branch office or registered 
SA Company. 

CIPC must be notified of any changes to the registered 
office, directors, authorized representative and the 
jurisdiction in which the company is primarily registered.

It is important to note that in terms of the Exchange 
Control Regulations, 1961 (“the Regulations”) published 
by the South African Reserve Bank (“Reserve Bank”), South 
African based branch offices and subsidiaries of foreign 
companies are "residents" of South Africa for exchange 
control purposes and as such a branch office would be 
subject to the Regulations. Please see banking and finance 
on the next page.

Corporate governance, regulatory and 
compliance
In South Africa, like most of the world, good corporate 
governance is increasingly seen as essential for the most 
successful companies. Boards are increasingly expected 
to dominate and set the agenda and culture of their 
organization in the key areas of corporate governance, 
risk and compliance. 

There are several constituent parts to good corporate 
governance, ranging from the development of clear 
policies at board level to effective implementation 
throughout an organization.
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Banking and finance 
The Reserve Bank is the central bank of South Africa. The 
primary purpose of the Reserve Bank is to achieve and 
maintain price stability in the interest of balanced and 
sustainable economic growth in South Africa. Together 
with other institutions, it also plays a pivotal role in 
ensuring financial stability and supervises the banking 
and non-banking financial sectors in the country. This 
supervisory function is performed by issuing banking 
licenses to banking institutions, and monitoring their 
activities to ensure compliance with the Banks Act 94 of 
1990 and the Mutual Banks Act 124 of 1993.

The Reserve Bank also issues circulars and directives on 
the application of the Banks Act, the Mutual Banks Act, 
and various laws and regulations governing exchange 
controls. Within the Reserve Bank, the Bank Supervision 
Department carries out the specific mission of promoting 
the soundness of the domestic banking system and 
implementing measures to improve financial stability. 
Its framework is based mainly on the 29 Core Principles 
for Effective Banking Supervision, published by the Basel 
Committee on Banking Supervision (BCBS), the Basel II, 
Basel 2.5 and Basel III frameworks.

South Africa also has a strict regime on exchange control 
which limits the extent to which South African residents 
and companies may transfer funds abroad. This is 
regulated in terms of the Currency and Exchanges Act 
9 of 1933 (“the Exchanges Act”). In terms of section 9 of 
the Exchanges Act, the President of the Republic of South 
Africa is empowered to make regulations in regard to 
any matter directly or indirectly relating to or affecting or 
having any bearing upon currency, banking or exchanges. 
Pursuant to this power, the Regulations were issued with 
the main purpose of the Regulations being to: 

–  prevent the loss of foreign currency through the 
transfer abroad of real or financial capital assets held in 
South Africa

–  ensure the timeous repatriation of certain foreign 
currency acquired by residents of South Africa, whether 
through transactions of a current or of a capital nature

In order to centralize this activity, the Minister of Finance 
appoints certain banks to act as authorized dealers in 
foreign exchange. This appointment gives these banks 
the right to buy and sell foreign exchange, subject to 
certain conditions and within the limits prescribed by the 
Financial Surveillance Department. It is important to note 
that authorized dealers are not agents for the Financial 
Surveillance Department of the Reserve Bank, but instead 
act on behalf of their customers.

Most recently, the Financial Markets Act 19 of 2012, 
which came into effect on 3 June 2013 functions as 
the primary legislation governing the regulation of local 
financial markets, market infrastructure and securities 
services and seeks to ensure that financial markets in 
South Africa operate fairly, efficiently and transparently 
to promote investor confidence. The Act repealed the 
Securities Services Act 36 of 2004, and focuses on the 
licensing and regulating exchanges, central securities 
depositories, clearing houses, trade repositories and 
market infrastructure, as well as prohibiting insider trading 
and other market abuses. Furthermore, the Act aims to 
align the regulatory framework of South Africa’s financial 
markets with international developments and financial 
regulatory standards by providing a framework for 
regulating over-the-counter derivatives in South Africa.
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Black Economic Empowerment 

Black Economic Empowerment was introduced by 
the South African government in 2003 in terms of 
the Broad-Based Black Economic Empowerment 
Act, No 53 of 2003 (“BEE Act”). The purpose of BEE 
is to increase the participation of black people in 
the economy of South Africa. The BEE Act makes it 
mandatory for every organ of state and public entity 
to apply any relevant code of good practice issued 
in terms of the BEE Act when, among other things, 
determining the qualification criteria for the issuing 
of licenses, permits or other authorizations; and 
determining their procurement policies.

Neither the BEE Act nor the BEE Codes make it 
mandatory for the private sector to comply with BEE 
policies, however non-compliance may negatively 
impact private sector businesses that do business 
within government sectors.

Investment promotion and trade 

Trade policies in South Africa are governed by the 
International Trade Administration Act, 2002, which 
established the South African International Trade 
Administration Commission. This commission is in 
charge of customs and tariff investigations, trade 
remedies, and import and export control.

The aim of a division of the Department of Trade 
and Industry, known as the Trade and Investment 
South Africa division, is to increase export capacity 
and support direct investment flows via the 
implementation of strategies directed at targeted 
markets. The division has several goals, including 
the facilitation of information services aimed at 
retaining and expanding investment into South 

Africa and Africa generally, the development of new 
and existing South African exporters’ capabilities, 
the provision of financial support and practical 
assistance to sustain growth in traditional markets 
and the penetration of new high growth markets.

The Protection of Investment Act, 2015 (the 
“Investment Act”) was signed into law on 13 
December 2015. The purpose of the Act is “to 
promote and protect investment in a manner that 
is consistent with the public interest and a balance 
between the rights and obligations of investors; 
and ensure the equal treatment between foreign 
investors and citizens of the Republic, subject to 
applicable legislation”. The Investment Act applies to 
all investments from a foreign or local source, made 
for commercial purposes.

As a result of the introduction of the Investment 
Act, government has started terminating some of its 
existing bilateral investment treaties. 

Merger control and competition

The Competition Act 89 of 1998 (“The Competition 
Acct”) grants extensive powers to the Competition 
Authorities in South Africa to investigate suspected 
breaches of South African competition law. 

The Competition Act requires the parties to a 
merger to notify the competition authorities of 
transactions that constitute a ‘merger’, as defined in 
the Competition Act, and which exceed the financial 
thresholds as prescribed by the Minister of Trade 
and Industry. If a notifiable merger is implementing 
without obtaining such approval, the competition 
authorities have the power to unbundle the merger 
and to impose an administrative penalty.

Unlocking the market 
Legal guide to doing business in South Africa 
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Taxation
South Africa’s taxing authority is SARS. SARS’ 
main purpose is the collection of revenue and the 
administration of revenue and customs and excise laws. 
The taxing laws and regulations are made by the South 
African government through the National Treasury 
department.

There is a residence basis of tax in South Africa which 
means that South African residents, including companies, 
are taxed on their worldwide income. Non-resident 
individuals and companies are only taxed on income 
sourced within South Africa. A company will be regarded 
as a South African tax resident if it is incorporated, 
established, formed or has its place of effective 
management in South Africa. 

Taxation in South Africa can also generally be divided into 
two categories: direct tax and indirect tax. Direct taxes 
are taxes levied on “persons”, which include individuals, 
trusts, estates of deceased individuals and companies 
that are resident in South Africa or non-residents who 
earn income in South Africa. The taxes that fall within the 
direct tax category include income tax, capital gains tax, 
dividends tax, donations tax and estate duty. Indirect taxes 
are levied on transactions and certain transactions may be 
subject to several types of tax, such as value-added tax, 
transfer duty, and securities transfer tax.
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Capital Gains Tax

Capital Gains tax is levied on the sale, scrapping, 
exchange, loss, destruction, forfeiture or 
abandonment of any asset and is calculated on 
the difference between the base cost (for instance 
the cost of acquisition of the asset) and the market 
value of the asset at the time of the disposal.

Securities Transfer Tax 

Securities Transfer tax (“STT”) is levied at a rate of 
0.25% on the transfer of any listed and unlisted 
securities. STT is imposed on the transfer of any 
listed or unlisted security. STT is calculated on the 
consideration given for the transfer of a security. 

Withholding taxes 

On Dividends 

Dividends tax is levied at a rate of 20% (previously 
15%) on any dividend distributed by a resident 
company. The dividends tax rate may be reduced by 
a double tax agreement in place with South Africa.

Dividends withholding tax must be withheld by the 
company paying the dividend and then paid over to 
SARS.

On Interest 

Any interest received by a non-resident from source 
within South Africa is subject to a withholding tax of 
15%. The rate may be reduced by a double taxation 
agreement in place with South Africa.

Interest withholding tax must be withheld by the 
company paying the dividend and then paid over 
to SARS.

On Royalties

A royalties withholding tax of 15% is levied on 
the gross amount of payments for, inter alia, 
royalties, certain registered intellectual property, 
the imparting of scientific, technical, industrial or 
commercial knowledge or information and any 
services in respect of the application and utilization 
of such knowledge or information. 

Value-Added Tax

South Africa levies Value-Added Tax (“VAT”) at a 
rate of 14% on the value of the supply of goods or 
services by a VAT registered vendor in the course 
or furtherance of its enterprise in South Africa. The 
importation of goods and the supply of imported 
services are also subject to VAT.

A person will be required to register and account 
for VAT in South Africa if they carry on an enterprise 
in South Africa and if the value of the taxable 
supplies from that enterprise exceed R 1 million in a 
consecutive 12 month period. 

Corporate tax rates 

Type of Tax    2017 Taxation Rates 

Corporate Income Tax
Companies       28%
Trusts       41%

Capital Gains Tax (CGT) 
Companies     22.4%
Individuals and Special Trusts    18%
Other Trusts     32.8%

Withholding Tax 
Dividends Tax      20%
Interest        15%
Royalties      15% 
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Countries with Double Tax Agreements in place with South Africa

Algeria Ghana Malawi Singapore

Australia Greece Malaysia Slovak republic

Austria Denmark Malta Spain

Belarus Egypt Mauritius Swaziland

Belgium Ethiopia Mexico Sweden

Botswana Hungary Mozambique Switzerland

Brazil India Namibia Taiwan

Bulgaria Indonesia Netherlands Tanzania

Canada France New Zealand Thailand 

China Hungary Nigeria Tunisia

Congo (Dem. Republic) Iran Norway Turkey

Croatia Ireland Oman Uganda

Cyprus Israel Pakistan Slovak republic

Czech Republic Italy Poland Ukraine

Denmark Japan Portugal United Kingdom

Egypt Korea (South) Romania United States of America 

Ethiopia Kuwait Russia Federation Zambia

Finland Lesotho Rwanda Zimbabwe

Denmark Iran Saudi Arabia

France Ireland Seychelles

Germany Luxembourg Sierra Leon
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Transfer pricing and thin 
capitalization rules
South African tax law contains transfer pricing and thin 
capitalization rules. The general rule is that all cross-
border transactions between connected parties must 
take place in accordance with arm’s length terms and 
conditions. The transfer pricing rules specifically allow 
SARS to make an adjustment of the price payable on 
any cross-border "transaction, scheme, agreement or 
understanding" between or for the benefit of certain 
parties, usually a resident and a non-resident, where one 
or both of the parties derive a tax benefit.

In cross-border lending transactions between connected 
parties, the South African borrower must be able to prove 
to SARS that they would have received the loan from a 
third party on the exact same terms as what has been 
agreed between the connected parties.

Reportable arrangement
The South African taxation laws require taxpayers to 
report certain transactions to SARS as a form of obligatory 
disclosure for instance- 

–  a share buy-back transaction entered into for an 
aggregate amount exceeding R10 million when the 
company repurchasing the shares is required to issue 
shares within a 12 months period from entering into the 
share buyback

–  where a non-resident while physically present in 
South Africa provides consultancy, construction, 
technical and managerial services to a resident or 
a permanent establishment in South Africa and the 
expenditure in respect of those services incurred or to 
be incurred exceeds R10 million and does not qualify as 
remuneration

Venture capital companies
A South African taxpayer is entitled to a deduction of 
100% of the cost used to acquire shares in a qualifying 
venture capital company subject to certain specific 
requirements being met. 

Agency and distribution
The laws of South Africa recognize both express and 
implied or tacit agency. Moreover, the following forms 
of agency are also accounted for in the legal framework 
governing agency relationships and agreements in 
South Africa:

–  involuntary agency: where the appointment of an agent 
is neither expressed nor implied but one person has 
authority, by operation of law, to represent another (as 
is the case with a guardian for a child or a partner for his 
or her partnership)

–  agency by estoppel: where the words or conduct of 
the principal leads the agent to reasonably believe that 
he has authority to act on behalf of the principal. In this 
case, the principal is prohibited by law from denying the 
existence of the agency

–  agency by ratification: where the agent acts, without 
authority, on behalf of the principal but later discloses 
all details of the activity to the principal. In this 
case, the principal’s agreement or ratification of the 
agent’s actions is binding upon him and creates an 
agency relationship

The laws of South Africa obligate the agent to perform all 
tasks entrusted to him by the principal personally and in 
good faith, with reasonable care, skill and diligence, and in 
accordance with the principal’s instructions. Additionally, 
the agent must use an account which can be rendered 
to the principal and all proceeds must be turned over to 
the principal in accordance with the terms of the agency 
agreement. In return, the principal is obligated to provide 
remuneration to the agent, indemnify the agent of any 
liability for issues arising out of his service to the principal 
and refund all expenses incurred by the agent in fulfilling 
his tasks.

With respect to distribution agreements, the laws of 
South Africa are silent as to their treatment. As such, 
they are covered under the general laws relating to 
contracts, international trade, and the buying and selling 
of certain goods.

Real estate 
South African law provides that only qualified 
conveyancers may attend to the transfer of fixed property 
and related transactions. This is not only to give proper 
protection to the rights and interests of the public, but 
also to safeguard the integrity of the South African land 
registration system, which is universally regarded as one 
of the best in the world. 

Unlocking the market 
Legal guide to doing business in South Africa 
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Security
In South African law, the existence of security is 
dependent on the existence of a primary obligation. 
Consequently, upon discharge of the primary obligation, 
the security is automatically released. However, with 
regards to certain types of security the release of security 
only occurs upon satisfaction of certain formalities. In 
the case of general and notarial bonds where the lender's 
security interest is registered against the title deed of the 
property, a formal application for cancellation of the bond 
is required.

The following are the principal forms of accepted security 
in South Africa:

Mortgage bonds

A mortgage is a real right registered in favour of a creditor 
over the immovable property of a debtor which confers 
on the creditir security over the mortgaged property to 
cover the debtors debt. A mortgage becomes enforceable 
upon registration of the mortgage in favour of the 
creditor in the Deeds Office in accordance with the Deeds 
Registries Act, 47 of 1937. The registration process can be 
a protracted process depending on various factors. The 
entire registration process typically takes between three to 
four months.

Pledge

Real security over movable property can be created by 
way of a pledge. A pledge is an agreement in terms of 
which the debtor gives security to the creditor over a 
movable asset owned by the debtor, which agreement 
is accompanied by delivery of the pledged asset to the 
creditor. The effect of a pledge is to confer preference 
upon the creditor in respect of the proceeds of a pledged 
asset if sold in execution and to qualify the creditor as 
a secured creditor, in the event of insolvency of the 
debtor, in respect of the proceeds from the sale of the 
pledged assets. 

Notarial bonds

Another form of creating real security over movable 
property is by way of notarial bond. There are two types 
of notarial bonds, a special notarial bond and a general 
notarial bond. A special notarial bond specifies the 
movable assets which are the subject of the bond by way 
of precise description while a general notarial bond does 
not specify the movable asset(s) which are the subject of 
the bond, instead, the bond will normally hypothecate 
all of the debtor’s movables. As a formality for the 
establishment of a special and general notarial bond, 
notarial bonds must be registered in the Deeds Office. 

Cession in security

A cession in security is created by the debtor (agreeing to 
grant security by way of cession over intangible movable 
property in favour of a creditor. Cessions in security are 
occasionally coupled with a pledge. An example of this 
exists when shares are ceded in security, in this case the 
share certificates and share transfer forms are delivered 
to the creditor. Unregistered intellectual property can 
also be applied as security in terms of South African law. 
Unregistered trademarks, designs, patents and copyright 
may be secured through a cession in security.

Hypothecation

Hypothecation is the process of granting a hypothec to 
the creditor over a debtor’s asset. Registered intellectual 
property is typically secured by way of hypothecation. 
Save for copyright, no unregistered intellectual property 
can be hypothecated. 

Personal security

Suretyships and guarantees are recognised as forms 
of personal security in South Africa, and give rise to 
a personal right rather than a real right. In essence 
personal security provides a creditor with the opportunity 
of looking to a third party in addition to the principal 
debtor, for fulfilment of an obligation. A valid suretyship 
agreement must be embodied in a written document 
and signed by or on behalf of the surety, preferably in the 
presence of a witness.

Universal security agreements 

Universal security agreements are not recognized in South 
Africa as security is strictly granted over different classes 
of assets.



15

Unlocking the market 
Legal guide to doing business in South Africa  

Unlocking the market 
Legal guide to doing business in South Africa 

15

I am very impressed with your firm’s ability to deal 
with some very complex IP issues and at very 
equitable rates.
Robin Perks, Chief Executive CEO Aperture Group
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Labor and employment
South Africa has an extremely complex labor law 
framework with most employment- related matters in 
the country being covered by one of the following pieces 
of legislation:

–  the Basic Conditions of Employment Act 75 of 1997 
(“the BCEA”)

–  the Compensation for Occupational Injuries and 
Diseases Act 130 of 1993; (“the COIDA”)

–  the Employment Equity Act 55 of 1998 (“the EEA”)

–  the Labor Relations Act 66 of 1995 (“the LRA”)

–  the Occupational Health and Safety Act 85 of 1993; 
(“the OHSA”)

–  the Skills Development Act 97 of 1998 (“the SDA”)

–  the Unemployment Insurance Act 30 of 1996 (the UIFA”)

With respect to employment contracts, there are 
essentially two types of contracts that an employer and 
employee may execute: (i) a fixed term employment 
contract where a notice is not required to effect the 
termination of the contract and the contract ends after a 
specified term period or upon the completion of duties 
set forth in the contract; and (ii) a permanent employment 
contract where the employer is required to give the 
employee notice of the contract termination.

Contrastingly, an employee may also be dismissed by his 
employer on any one of the following grounds, set forth 
in section 188 of the LRA: (1) misconduct; (2) incapacity 
relating to ill health or injury; (3) poor performance; 
or (4) operational requirements (“retrenchment”). The 
Commission for Conciliation, Mediation and Arbitration 
(“the CCMA”) and the Labor Court are the main 
employment dispute resolution forums in South Africa 
and disputes relating to employment contracts can be 
settled with either of these adjudicatory bodies.

Employee rights contained in the BCEA include the 
following: a maximum 45 hour work week; a maximum 
5 hours overtime in a work week; a weekly rest period of 
at least 36 consecutive hours; during a sick leave cycle 
(36 months) an employee is entitled to an amount of paid 
sick leave equal to the number of days the employee 
would normally work during a period of 6 weeks; and 21 
consecutive days of annual paid leave for every 12-month 
cycle worked.

In terms of the BCEA all employees earning in excess of 
R205 433.30 per annum are excluded from sections. 9, 
10, 11, 12, 14, 15, 16, 17 (2) and 18 (3) of the Act with effect 
from 1 July, 2014 under Government Notice No. 531 in 
Government Gazette 37795 dated 1 July, 2014.
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Immigration 
The entry and stay of foreign nationals in South Africa 
is regulated by the Immigration Act, 13 of 2002 and 
enforced by the Department of Home Affairs. Visitors 
are required to produce a passport, valid for no less than 
30 days after the expiry of the intended visit and entry 
visa. Visas are not issued upon arrival at South African 
ports of entry and must be obtained from the Embassy 
or Consulate in the traveler’s country of residence. 
Travelers who arrive to South Africa without valid visas will 
be refused entry and placed on return flights. Passport 
holders from, inter alia, Australia, France, Germany, 
Sweden, the United Kingdom and the United States of 
America are exempt from the visa requirements for South 
Africa, as well as holders of the African Union Laissez 
Passer card.

Foreign nationals seeking employment in South Africa 
must obtain a work visa before being able to enter South 
Africa. Work visa options include:

–  the general work visa - for applicants who have a job 
offer from a South African company that is willing to 
participate in the process

–  the critical skills work visa - for applicants working in 
an industry which the South African government has 
characterized as having a scarcity of skills

–  the intra-company transfer work visa - for applicants 
who are employed by a foreign company and are 
transferring to a branch, subsidiary or affiliate of that 
company in South Africa

–  business work visa – for applicants who are planning to 
start a business in South Africa

To apply for a business work visa, the Department of 
Trade and Industry (“DTI”) must deem that the business 
shall be in the Republic’s best interests and that 60% 
(Sixty Percent) of the workforce is made up of either 
South Africans or permanent residence holders. It is 
a prerequisite that R5 000 000 (Five Million Rand) is 
invested into the book value of the company. 

The length of validity of the visas discussed above varies 
depending on the visa category but are generally valid for 
between one and five years. 

An individual may apply for permanent residence in South 
Africa after working in the country for five consecutive 
years on a valid work permit as regulated in section 26 
of the Immigration Act. If an individual satisfies these 
requirements his or her spouse and dependents will 
qualify for permanent residence too.

Litigation and dispute resolution
Section 34 of the Bill of Rights in the Constitution states 
that every person has the right to have any legal problem 
or case decided by a court or an independent body. 

The Magistrates’ courts, which are regulated by statute, 
consist of regional courts and district courts which deal 
with both criminal and civil cases. There are more than 
400 Magistrates’ courts in South Africa, with one typically 
located in every town. There is a distinction between the 
District Magistrates’ Court and the Regional Magistrates’ 
Courts. The District Magistrates’ court has jurisdiction to 
deal with civil matters worth a value of R200 000 or less 
whilst the Regional Magistrates’ Court has jurisdiction to 
deal with civil matters above R200 000 up to R400 000, 
parties may consent to the jurisdiction of the magistrate’s 
court even though the quantum of the matter exceeds 
the value of R400 000. All other matters are heard in the 
High Courts.

The Supreme Court of Appeal may decide any matter, 
except certain labor and competition matters but is purely 
an appeal court and can decide only on appeals and 
issues connected with appeals. The highest court in South 
Africa is the Constitutional Court which is the highest 
court of appeal in all matters. 

Judicial proceedings in South Africa may take two 
different forms: action and trial proceedings or application 
and motion proceedings. Action proceedings are used 
when there is a dispute of material fact. They commence 
with a summons followed by an exchange of pleadings 
based on the facts. Application proceedings, however, are 
often used for disputes involving questions of law where 
there is no material dispute of fact. In this case, witnesses 
are normally not called and evidence is presented on 
paper in the form of affidavits. Furthermore, application 
proceedings commence with a notice of motion, 
accompanied by a founding affidavit.

Alternative Dispute Resolution (“ADR”) procedures are 
widely used throughout South Africa and arbitration 
is governed by the Arbitration Act 42 of 1965. The 
Arbitration Act is only applicable for disputes where the 
parties have signed a written arbitration agreement or 
have included an arbitration clause in their contract. 
The boards to which disputes can be referred within 
the country include the Arbitration Foundation of South 
Africa and the Association of Arbitrators (Southern Africa), 
both of which manage arbitrations and can also appoint 
arbitrators to preside over disputes. It is not mandatory 
to refer a dispute to one of these bodies and the parties 
can decide to conduct arbitration through their attorneys. 
Further, they may make use of advocates to conduct the 
arbitration for them. In all cases, however, the decision 
of the arbitrator is binding and there is no right of appeal. 
Local and foreign arbitration awards can be submitted 
to the court, making them enforceable as orders of the 
High Court.
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